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Foreword

Th� �u��ish �uman �igh�s ����j��� (�����) s�a���� i�s l�i�iga�i�n p��g�amm� in 
1992. Sin�� �h�n �his p��g�amm� has ���n ����l��p�� �i��l���.  F�l�l���ing �n f��m �h� 
su���ss �f i�s �u��p�an C�n��n�i�n T�aining an� Li�iga�i�n Supp��� ����g�amm� in 
Tu�k���, ����� an� �h� Ba� �uman �igh�s C�mmi���� �f �ngl�an� an� Wal��s (B��C) 
ini�ia��� �h� p��g�amm� in A�m�nia an� A�����aijan, �h� �a�ifi�� �h� �u��p�an 
C�n��n�i�n �n �uman �igh�s in Ap�il� 2002.  W� ��-�p��a�� �i�h a num��� �f 
��ganisa�i�ns f��using �n �h�s� an� num���us ��h�� ��gi�ns.  Th� p��g�amm� s��ks 
�� gi�� a��i�� an� assis�an�� �� n�n-g����nm�n�al� ��ganisa�i�ns (NGOs) an� l��gal� 
p�a��i�i�n��s a��u� �h� p�a��i��, p�����u�� an� l�a� �f �h� �u��p�an C�n��n�i�n �n 
�uman �igh�s.

This manual� p���i��s ��mm�n�a�i�s �n �h� p�a��i�� an� p�����u�� �f �h� �u��p�an 
C�u��, as ��l�l� as in�l�u�ing k��� ����s su�h as �h� C�n��n�i�n i�s�l�f, �h� C�u��’s 
appl�i�a�i�n f��m an� a �a�l�� �f l��gal� ai� �a��s.  I� has ���n p���u��� in ����� �� 
��mpl��m�n� �h� �n-g�ing ��aining s�mina�s ��ing h�l�� in A�m�nia, A�����aijan, 
Tu�k��� an� ��h�� pa��s �f �u��p�, �hi�h ha�� ���n ��sign�� �� p���i�� ����� 
p�a��i�al� a��i�� a��u� �aking �as�s �� �h� �u��p�an C�u�� �f �uman �igh�s.

This is �h� s���n� ��i�i�n �f �h� manual�.  I� is pu�l�ish�� j�in�l��� ��� ����� an� 
B��C.  Th� pu�l�i�a�i�n �f �his manual� �as ma�� p�ssi�l�� ��� �h� supp��� �f �h� 
����� fun���s, �� �h�m �� a�� ����� g�a��ful� f�� �h�i� ��n�inuing finan�ial� supp��� 
�f �his ����j���.  I ��l���m� �his �pp���uni��� f�� �u� ��ganisa�i�ns �� ���k ��g��h�� 
�i�h �h� aim �f p��m��ing an� supp���ing human �igh�s s�an�a��s in �h� ��gi�ns.  

Ma�k Mul�l���

Chair  
Bar Human Rights Committee of England & Wales 

November 2006
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Introduction

Th� �u��p�an C�n��n�i�n �n �uman �igh�s (�C��, ‘Th� C�n��n�i�n’) �as �h� fi�s� 
C�n��n�i�n a��p��� ��� �h� C�un�il� �f �u��p� in 1950 an� is in��g�al�l��� l�ink�� �i�h 
�h� f�un�ing p�in�ipl��s �f �h� ��ganisa�i�n.  Th�s� p�in�ipl��s, �hi�h a�� impl�i�i�l��� 
s�a��� in �h� C�un�il� �f �u��p� S�a�u��, a�� �h� p��m��i�n �f pl�u�al�is� ��m���a���, 
��sp��� f�� �h� �ul�� �f l�a� an� �h� p������i�n �f human �igh�s an� fun�am�n�al� 
f�����ms.

Th� C�un�il� �f �u��p� an� �h� C�n��n�i�n �m��g�� as pa�� �f �h� ��sp�ns� �� 
�h� ��a�h an� suff��ing an� �h� �i��sp��a� ��s��u��i�n �f �h� S���n� W��l�� Wa�.  
‘�u��p�’s l��a���s’ ���� ‘�����min��’ �ha� �his sh�ul�� ‘n���� happ�n again’ an� ��n 
�u��p�an ��un��i�s m�� in L�n��n �n 5 Ma�� 1949 �� ��ing in�� ��ing �h� C�un�il� 
�f �u��p�.

F��m �his �im� �n�a��s, �h� ��ganisa�i�n has ���n ���king ���a��s ‘g��a��� uni��� 
������n i�s m�m���s’.

�������, i� �as �nl��� �i�h �h� fal�l� �f �h� B��l�in Wal�l� in 1989 �ha� �h� C�un�il� �f 
�u��p� ��ul�� ��gin �� ful�fil� i�s ‘��u�’ pan-�u��p�an ���a�i�n an� �his is ��fl����� in 
�h� fa�� �ha� �h� ��ganisa�i�n n�� has 46 m�m��� s�a��s, �hi�h a�� al�l� signa���i�s 
�� �h� C�n��n�i�n. 

On� �f �h� ��n�i�i�ns f�� �n���� in�� �h� C�un�il� �f �u��p� is �� sign an� �a�if�� �h� 
�C�� an� i�s ��������l�s �i�hin a ����ain �im�f�am�.  Th� maj��i��� �f m�m��� s�a��s 
�f �h� C�un�il� �f �u��p� ha�� in���p��a��� �h� C�n��n�i�n in�� �h�i� ��m�s�i� 
l��gal� s��s��m, �hus �na�l�ing �h� ��m�s�i� ��u��s �� in��k� �h� �C�� p�in�ipl��s an� 
i�s �as� l�a�.  

F�� ins�an��, in �h� U�, �h� �C�� �as in���p��a��� in�� ��m�s�i� l�a� �h��ugh �h� 
�uman �igh�s A�� 1998 �hi�h �am� in�� f���� in O������ 2000.

I� is al�s� ��n��al� �� �h� �ff���i��n�ss �f �h� C�n��n�i�n �ha� a p��s�n �an �ais� a 
C�n��n�i�n issu� ��f��� �h� l���al� ��u��s an� ha�� i� a�ju�i�a��� up�n l���al�l���.  This 
is in k��ping �i�h �h� phil��s�ph�� �f �h� C�n��n�i�n as a s��s��m f�� �h� p������i�n 
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�f human �igh�s su�si�ia��� �� na�i�nal� l�a�. 

Th� �C�� has ���l���� in �im� an�, ��si��s �h� ��iginal� C�n��n�i�n, �h��� a�� n�� 
a num��� �f a��i�i�nal� ��������l�s in f���� �hi�h �i�h�� a�� n�� �igh�s (��������l�s 1, 
4, 6, 7, 12 an� 13) �� imp���� �h� C�n��n�i�n ma�hin���� (��������l� 11 an�, �h�n i� 
�n���s in�� f����, ��������l� 14).

I� sh�ul�� �� ��m�m����� �ha� �h� C�n��n�i�n is al��a��s ���l��ing an� �ha� i�s 
��������l�s a�� suppl��m�n��� ��� �h� �as� l�a� �f �h� (f��m��) �u��p�an C�mmissi�n 
�f �uman �igh�s an� �h� �u��p�an C�u�� �f �uman �igh�s (�C���), �hi�h ha�� 
��inf����� an� ����l��p�� �h�s� �igh�s ���� �h� ���a�s.

Th� uniqu�n�ss �f �h� C�n��n�i�n s��s��m is �ha� �n�� ��m�s�i� l��gal� ��m��i�s ha�� 
���n ��haus���, an in�i�i�ual� ma�� l���g� a ��mpl�ain� in S��as��u�g f�� an al�l��g�� 
���a�h �f �h� C�n��n�i�n ��� a C�n��a��ing S�a��.  

Th� S��as��u�g ma�hin���� is n�� a su�s�i�u�� f�� na�i�nal� ��u��s �u� �a�h��, in a �a��, 
an ����nsi�n �f �h�m.  I� sh�ul��, h������, �� s���ss�� �ha� �h� S��as��u�g ��gans 
a�� n�� a ‘f�u��h ins�an��’ ��u�� ���i��ing �as�s a� a ��m�s�i� l����l�.  ��������i�n �f 
human �igh�s sh�ul�� �� �nsu��� a� na�i�nal� l����l� �i�h S��as��u�g as �h� ‘fal�l� �a�k’.

Th� uniqu�n�ss �f �h� �C�� is ��inf����� in �ha� i� �iff��s f��m ��h�� in���na�i�nal� 
���a�i�s in a fun�am�n�al� �a��.  F�� ��ampl��, �h� ��n��p� �f na�i�nal�i��� is ��nsi����� 
i���l���an� sin�� ‘�������n� �i�hin �h� ��n��a��ing pa����’s ju�is�i��i�n’ is ������� ��� 
�h� C�n��n�i�n (A��i�l�� 1).  This m�ans �ha� �h� �C�� �ff��s p������i�n n�� �nl��� �� 
�i�i���ns �u� al�s� �� an���n� �i�hin �h� ju�is�i��i�n �f a C�n��a��ing S�a��, �h��h�� 
h� �� sh� is an immig�an�, ��fug�� �� ��u�is�, an� �h��� �an al�s� ��mpl�ain �� �h� 
�C���.  C�mpl�ain�s ha�� ���n ����i��� f��m na�i�nal�s �f m��� �han 80 ��un��i�s.

In a��i�i�n, �h� �C��� has in ����ain �i��ums�an��s a���p��� �ha� a C�n��a��ing 
��a���� has �����is�� ����a-����i���ial� ju�is�i��i�n.  F�� ��ampl��, in �h� �as� �f 
Loizidou v Turkey,1 �h� ��sp�n��n� S�a�� �l�aim�� i� �i� n�� ha�� ju�is�i��i�n ���� 
�h� a��i�i�i�s �f �h� Tu�kish mil�i�a��� f����s ���up��ing N���h��n C��p�us, �h� ha� 
p����n��� �h� appl�i�an� f��m gaining a���ss �� h�� p��p�����.  Th� �C��� ��nfi�m�� 
�ha� A��i�l�� 1 �f �h� C�n��n�i�n ��mp�is�s �h� i��a �f S�a�� ju�is�i��i�n ���� �h� 
in�i�i�ual� �h��ugh S�a�� ��gans �� au�h��i�i�s.  I� al�s� h�l�� �ha� �h� ‘��sp�nsi�il�i��� 
�f a ��n��a��ing pa���� ma�� al�s� a�is� �h�n as a ��ns�qu�n�� �f mil�i�a��� a��i�n…. i� 
�����is�s �ff���i�� ��n���l� �f an a��a �u�si�� i�s na�i�nal� ����i�����’.  

Th� C�u�� ���k a �iff���n� �i�� in �h� �as� �f Banković and others v Belgium and 16 

1  �C��� Appl�. N�. 15318/89, Ju�gm�n� �f 18 ����m��� 1996.
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other Contracting States.2  Th� �as� ��n���n�� �h� ��a�h �f �h� appl�i�an�s’ ��l�a�i��s 
�u�ing �h� NATO ��m�ings in �h� ����i����� �f �h� F����al� ��pu�l�i� �f �ug�sl�a�ia 
(F��).  Th� C�u�� ��j����� �h� appl�i�an�s’ a�gum�n�s �ha� �h��� �as a ju�is�i��i�nal� 
l�ink ������n �h� p��s�ns �h� ���� �i��ims �f �h� ��m�ings an� �h� ��sp�n��n� 
S�a��.  I� s�a��� �ha� �h� F�� �i� n�� fal�l� �i�hin �h� l��gal� spa�� �f �h� �C�� 
C�n��a��ing S�a��s. I� un���l�in�� �ha� ‘�h� C�n��n�i�n �as n�� ��sign�� �� �� 
appl�i�� �h��ugh�u� �h� ���l��, ���n in ��sp��� �f �h� ��n�u�� �f C�n��a��ing S�a��s’.3  
Th� C�u�� ���i��� �� ��l��� �n �h� ��si�a�il�i��� �f a��i�ing a gap in human �igh�s 
p������i�n in fa��u� �f �s�a�l�ishing ju�is�i��i�n �nl��� �h�n �h� ����i����� in qu�s�i�n 
�as �n� �ha�, �u� f�� �h� sp��ifi� �i��ums�an��s, ��ul�� n��mal�l��� �� ������� ��� �h� 
C�n��n�i�n.  �������, in Issa v Turkey,4 �h� C�u�� ma�� a sl�igh� ��pa��u�� f��m 
Banković.  In �his �as�, �h� I�aqi �u�� appl�i�an�s �l�aim�� a �i�l�a�i�n �f A��i�l�� 2 
f�l�l���ing �h� kil�l�ings �f �h�i� ��l�a�i��s ��� Tu�kish a�m�� f����s in N���h��n I�aq.  
Whil�� �h� C�u�� �i� n�� ‘…���l�u�� �h� p�ssi�il�i��� �ha� as a ��ns�qu�n�� �f mil�i�a��� 
a��i�n, �h� ��sp�n��n� S�a�� ��ul�� �� ��nsi����� �� ha�� �����is��, ��mp��a�il���, 
�ff���i�� ����al�l� ��n���l� �f a pa��i�ul�a� p���i�n �f N���h��n I�aq’, i� �i� n�� fin� �ha� 
�h� ��i��n�� p��s�n��� �as suffi�i�n� �� �s�a�l�ish �ha� �h� Tu�kish f����s ��n�u���� 
�p��a�i�ns in �h� a��a �h��� �h� �i��ims �i��. 

I� sh�ul�� al�s� �� ��m�m����� �ha� �h� C�n��n�i�n ��n���ns a num��� �f �ss�n�ial�l��� 
�i�il� an� p�l�i�i�al� �igh�s an� �ha� �h��� a�� a �i�� �ang� �f ��h�� human �igh�s n�� 
�������.  F�� ��ampl��, a num��� �f s��ial� an� ���n�mi� �igh�s a�� p�������� un��� 
�h� S��ial� Cha���� (an��h�� C�un�il� �f �u��p� C�n��n�i�n).  This p�in� is ��l���an� 
���aus� �h� �C��� is inun�a��� ������ �a�� �i�h appl�i�a�i�ns ��n���ning al�l��g�� 
injus�i��s (in�l�u�ing s��ial� an� ���n�mi� ma����s).  Whil�� man�� �f �h�s� injus�i��s 
migh� ��l�l� �� ��u�, �h��� �ft�n ��n���n ma����s �u�si�� �h� s��p� �f �h� �C�� an� 
h�n�� a�� ��j�����.

An in�i�a�i�n �f �h� g���ing imp���an�� �f �h� C�n��n�i�n s��s��m �i�hin �u��p� 
�an �� s��n f��m ��nsi���ing �h� num��� �f appl�i�a�i�ns �� �h� �u��p�an C�u�� �f 
�uman �igh�s.  In �h� fi�s� 30 ���a�s �f �h� �C��, l��ss �han 10,000 ��mpl�ain�s ���� 
fil��� �i�h �h� C�mmissi�n.  Sin�� �h�n, �h� num��� �f appl�i�an�s has g���n �api�l��� 
– in 1995, 10,201 ��mmuni�a�i�ns ���� ����i���, �hil�s� ��� 1999, �h��� ���� m��� 
�han 47,000 p���isi�nal� fil��s p�n�ing a� �h� C�u��.  B�� �h� �n� �f 2005, �h��� ���� 
82,100 p�n�ing ��gis����� �as�s.5 

Th�s� figu��s �� n�� n���ssa�il��� il�l�us��a�� �ha� human �igh�s a�us�s a�� mul��ipl���ing, 

2  �C���, Appl�. N� 52207/99, Ju�gm�n� �f 12 ����m��� 2001.
3  I�i�, pa�a. 80.
4  ����� �as�, �C��� Appl�. N�. 31821/96, Ju�gm�n� �f 16 N���m��� 2004.
5   S�� ‘���i�� �f �h� W��king M��h��s �f �h� �u��p�an C�u�� �f �uman �igh�s’, ��p��� �f �h� �igh� 

��n�u�a�l�� L��� W��l�f, ����m��� 2005, p 4.
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�u� �a�h�� �h��� sh�� �ha� a�a��n�ss �f �h� C�n��n�i�n is imp���ing an� �i�h �h� 
assis�an�� �f NGOs an� human �igh�s g��ups, in�i�i�ual�s a�� m��� ��a�il��� a�l�� �� 
pu�su� �h�i� �as�s �� �h� �C���.    



Taking Cas�s �� �h� �u��p�an C�u�� �f �uman �igh�s

17

1.  The European Court of Human Rights: An Overview 

1.1 Introduction to the European Convention System

• Th� �C�� is a ���a�i�n �f �h� C�un�il� �f �u��p� �hi�h �as �s�a�l�ish�� 
imm��ia��l��� aft�� �h� S���n� W��l�� Wa�, �i�h �h� aim �f �nhan�ing 
�h� �ul��u�al�, s��ial� an� p�l�i�i�al� l�if� �f �u��p�.  Th� ���� �an �� f�un� a� 
App�n�i� A.

• Th� ���a�i�n �f, an� �a�l��� ���k �f, �h� C�un�il� �f �u��p� (�as�� in 
S��as��u�g) �as in pa�� a ��a��i�n �� �h� s��i�us human �igh�s �i�l�a�i�ns 
�n��un����� in �u��p� �u�ing W��l�� Wa� II. 

• Th��� ���� ��iginal�l��� ��n m�m��� S�a��s.

• Th� C�un�il� �f �u��p�’s p�ima��� ���isi�n-making ���i�s a�� �h� 
C�mmi���� �f Minis���s (�h� ����u�i�� ��gan), an� �h� ��a�l�iam�n�a��� 
Ass�m�l���.

• Th� �C�� �as a��p��� in 1950 an� �am� in�� f���� in 1953.  I� �as in��n��� 
�� p������ �i�il� an� p�l�i�i�al� �igh�s, �a�h�� �han ���n�mi�, s��ial� �� �ul��u�al� 
�igh�s.  Th� C�n��n�i�n ���a��� a �igh� �f in�i�i�ual� p��i�i�n - �h� �igh� 
�f in�i�i�ual�s an� ��ganisa�i�ns �� �hal�l��ng� �h�i� G����nm�n� �h��ugh 
�h� S��as��u�g p����ss, ��� �aking �h�i� �as� �� �h� �u��p�an C�mmissi�n 
�f �uman �igh�s, an� �h�n �� �h� �C���.  Th� C�u��’s ju�gm�n�s a�� 
�in�ing �n �h� S�a�� ��a��i�s �� �h� C�n��n�i�n. 

• Th��� has ���n g��a� ��pansi�n �f �h� C�n��n�i�n s��s��m, pa��i�ul�a�l��� in 
�h� 1990s �h�n a num��� �f ��n��al� an� �as���n �u��p�an s�a��s �a�ifi�� 
�h� C�n��n�i�n – f�� ��ampl��, Bul�ga�ia, C����h ��pu�l�i� an� Sl���akia 
(1992), ���l�an� (1993), ��mania an� Sl����nia (1994), Li�huania (1995), 
Al��ania, An����a an� �s��nia (1996), Uk�ain�, C��a�ia, M�l����a, ‘�h� 
f��m�� �ug�sl�a� ��pu�l�i� �f Ma����nia’ an� La��ia (1997), �ussia (1998), 
G���gia (1999), A�m�nia, A�����aijan an� B�snia-������g��ina (2002) an� 
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S���ia an� M�n��n�g�� (2004).  Th��� a�� n�� 46 m�m��� s�a��s �h� a�� 
al�l� signa���i�s �� �h� C�n��n�i�n.

1.1.1 Protocol 11�

• �C�� �as�s ha�� ���n �aking a� l��as� f�u� �� fi�� ���a�s �� p������ �h��ugh 
�h� s��s��m (in a��i�i�n �� an�� ��m�s�i� p������ings �hi�h ma�� ha�� ���n 
pu�su��).

• ��������l� 11 �� �h� C�n��n�i�n, �hi�h �am� in�� f���� �n 1 N���m��� 
1998, a��l�ish�� �h� ���-�i�� s��s��m �f C�mmissi�n an� C�u��, an� ���a��� 
a singl�� ful�l�-�im� p��man�n� C�u��.  Th� p�ima��� aim �f �h� �hang�s �as 
�� sp��� up �h� p�����u��.

• In spi�� �f ��������l� 11 ��ming in�� f����, �h� �a�kl��g �f C�n��n�i�n �as�s 
has ��n�inu�� �� in���as�.  In 1999, 8,396 appl�i�a�i�ns ���� ��gis�����, 
��mpa��� �i�h 5,981 in �h� p���i�us ���a�.7  Th� num��� �f n�� appl�i�a�i�ns 
��s� f��m 18,200 in 1998 �� 44,100 in 2004 an� �his ��ama�i� g����h 
�ais�� ��n���ns a��u� �h� C�u��’s �apa�il�i��� �� ��al� �i�h �his influ� �f 
appl�i�a�i�ns.  Thus, �al�l�s f�� fu��h�� ��f��m ���� ma�� �hi�h ma���ial�is�� 
�i�h �h� ��afting an� a��p�i�n �f ��������l� 14.

1.1.2 Protocol 14

• On 12 Ma�� 2004, �h� C�un�il� �f �u��p� m�m��� S�a��s a��p��� ��������l� 
14 in ����� �� ��al� �i�h �h� massi�� influ� �f in�i�i�ual� appl�i�a�i�ns 
�ha� ���� �i���� as �n�ang��ing �h� �ff���i��n�ss �f �h� �C�� ��n���l� 
s��s��m.8 

• This ��������l� is n�� ���� in f����.  I� �il�l� ��m� in�� f���� �n �h� fi�s� �a�� 
�f �h� m�n�h f�l�l���ing �h� ��pi�a�i�n �f �h��� m�n�hs aft�� �h� �a�� �n 
�hi�h al�l� C�n��a��ing ��a��i�s ha�� ��p��ss�� �h�i� ��ns�n� �� �� ��un� 
��� i� (A��i�l��s 18 an� 19 (��14)).  B�� Jul��� 2006, 41 �u� �f �h� 46 C�un�il� 
�f �u��p� m�m��� S�a��s ha� sign�� an� �a�ifi�� i�.  Th� ��h�� fi�� ha�� 

6   ��������l� N�. 11 �� �h� C�n��n�i�n f�� �h� ��������i�n �f �uman �igh�s an� Fun�am�n�al� F�����ms, 
��s��u��u�ing �h� C�n���l� Ma�hin���� Th������, C�un�il� �f �u��p�, ���. � (94) 5; 17 ���� 501 
(1994).

7   ����ss ��l��as� �f �h� ��gis���� �f �h� �u��p�an C�u�� �f �uman �igh�s, 24 Janua��� 2000.
8   ��������l� N�. 14 �� �h� �C�� am�n�ing �h� ��n���l� s��s��m �f �h� C�n��n�i�n, C�TS N�. 194 an� 

��pl�ana����� ��p���.
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sign�� �h� ��������l� �u� ha�� ���� �� f�l�l��� sui� in i�s �a�ifi�a�i�n.

• Th� �hang�s in����u��� ��� ��������l� 14 ��l�a�� m��� �� �h� fun��i�ning 
�han �� �h� s��u��u�� �f �h� ��n���l� s��s��m.  Th� main �hang�s a��: (a) 
�h� in����u��i�n �f a n�� a�missi�il�i��� ��qui��m�n� in A��i�l�� 35 �C��, 
�hi�h �il�l� �� ��pl�ain�� in m��� ���ail� l�a���; (�) �h� in����u��i�n �f a singl��-
ju�g� f��ma�i�n �h� �il�l� ha�� �h� ��mp���n�� �� mak� final� ���isi�ns 
�n �h� a�missi�il�i��� �f appl�i�a�i�ns �h��� su�h ���isi�ns �an �� �ak�n 
�i�h�u� fu��h�� ��amina�i�n; (�) �h� ����nsi�n �f �h� ��mp���n�� �f �h� 
��mmi���� �f �h��� ju�g�s �� ����� ��p��i�i�� �as�s; (�) �h� �s�a�l�ishm�n� 
�f a n�� p�����u�� �hi�h �il�l� �na�l�� �h� C�mmi���� �f Minis���s �� 
��ing p������ings ��f��� �h� C�u�� �h��� a s�a�� ��fus�s �� ��mpl��� �i�h a 
ju�gm�n�.

Th� �ff��� �f �h� a���� �hang�s �il�l� �� �is�uss�� in �h� ��l���an� s���i�ns �f �his 
manual�, h������, �h��� ha�� ���n i�al�i�is�� sin�� �h� ��������l� has ���� �� ��m� in�� 
�ff���. 

1.2 Substantive Rights in the European Convention

A��i�l�� 1 - ��l�iga�i�n �� ��sp��� human �igh�s
A��i�l�� 2 - �igh� �� l�if�
A��i�l�� 3 - p��hi�i�i�n �f ����u��
A��i�l�� 4 - p��hi�i�i�n �f sl�a����� an� f����� l�a��u�
A��i�l�� 5 - �igh� �� l�i������ an� s��u�i���
A��i�l�� 6 - �igh� �� a fai� ��ial�
A��i�l�� 7 - p��hi�i�i�n �f �����sp���i�� p�nal��i�s
A��i�l�� 8 - �igh� �� ��sp��� f�� p�i�a�� an� famil��� l�if�
A��i�l�� 9 - f�����m �f �h�ugh�, ��ns�i�n�� an� ��l�igi�n
A��i�l�� 10 - f�����m �f ��p��ssi�n
A��i�l�� 11 - f�����m �f ass�m�l��� an� ass��ia�i�n
A��i�l�� 12 - �igh� �� ma����
A��i�l�� 13 - �igh� �� an �ff���i�� ��m����
A��i�l�� 14 - p��hi�i�i�n �f �is��imina�i�n
A��i�l�� 15 - ����ga�i�n in �im� �f �m��g�n���
A��i�l�� 16 - ��s��i��i�ns �n p�l�i�i�al� a��i�i��� �f al�i�ns
A��i�l�� 17 - p��hi�i�i�n �f a�us� �f �igh�s
A��i�l�� 18 - l�imi�a�i�n �n us� �f ��s��i��i�ns �n �igh�s
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1.2.1 Additional Protocols to the Convention

Th� su�s�an�i�� �igh�s ha�� ���n suppl��m�n��� ��� a��i�i�nal� ��������l�s:9

• ��������l� 1: A��p��� in 1952 an� �am� in�� f���� in 1954.  Th� �igh�s 
p�������� a�� as f�l�l���s: (1) p�a��ful� �nj���m�n� �f p�ss�ssi�ns; (2) �igh� �� 
��u�a�i�n; (3) f��� �l����i�ns a� ��as�na�l�� in����al�s.  This has ���n �a�ifi�� 
��� m�s� C�n��a��ing S�a��s. 

• ��������l� 4: A��p��� in 1963 an� �am� in�� f���� in 1968.  Th� �igh�s 
p�������� a�� as f�l�l���s: (1) n� ��p�i�a�i�n �f l�i������ m���l��� �n �h� g��un�s 
�f ina�il�i��� �� ful�fil� a ��n��a��ual� ��l�iga�i�n; (2) f�����m �f m���m�n� 
an� ��si��n��; (3) n� ��pul�si�ns �f na�i�nal�s; (4) p��hi�i�i�n �f ��l�l����i�� 
��pul�si�n �f al�i�ns.  This has ���n �a�ifi�� ��� m�s� C�n��a��ing S�a��s.

• ��������l� 6: A��p��� in 1983 an� �am� in�� f���� in 1985.  Th� si��h 
��������l� p���i��s f�� �h� a��l�i�i�n �f �h� ��a�h p�nal���� (����p� in �im� �f 
�a� �� immin�n� �h��a� �f �a�).  This has ���n �a�ifi�� ��� m�s� C�n��a��ing 
S�a��s.

• ��������l� 7: A��p��� in 1984 an� �am� in�� f���� in 1988.  Th� �igh�s 
p�������� a�� as f�l�l���s: (1) ��n�i�i�ns �n ��pul�si�n �f l�a�ful�l��� ��si��n� 
al�i�ns; (2) �igh� �f ���i�� �f a ��iminal� ��n�i��i�n �� s�n��n��; (3) 
��mp�nsa�i�n f�� mis�a��iag�s �f jus�i��; (4) n� s���n� ��iminal� ��ial� �� 
punishm�n�; (5) �qual�i��� �f �igh�s �f sp�us�s.  This has ���n �a�ifi�� ��� 
m�s� C�n��a��ing S�a��s.

• ��������l� 12: A��p��� �n 26 Jun� 2000 an� �am� in�� f���� �n 1 Ap�il� 2005.  
I� p���i��s a f���-s�an�ing p��hi�i�i�n agains� �is��imina�i�n.  As �f Jul��� 
2006, 34 s�a��s ha�� sign�� i� �hil�s� 11 ha�� �a�ifi��.

• ��������l� 13: A��p��� �n 21 F���ua��� 2002 an� �am� in�� f���� �n 1 Jul��� 
2003. I� a��l�ish�s �h� ��a�h p�nal���� in al�l� �i��ums�an��s, in�l�u�ing ��im�s 
��mmi���� �u�ing �a� an� immin�n� �h��a� �f �a�.  This has ���n �a�ifi�� 
��� 33 C�n��a��ing S�a��s.

1.3 The New System Under Protocol 11
 

• Th��� a�� n� �hang�s �� �h� su�s�an�i�� �igh�s (A��i�l��s 1-18).

9  A �a�l�� �f �a�ifi�a�i�n �f �h� C�n��n�i�n an� i�s ��������l�s �an �� f�un� a� App�n�i� F
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• Th� am�n��� C�n��n�i�n ���a��� a n�� C�u�� fun��i�ning �n a p��man�n� 
�asis (A��i�l�� 19).  On� ju�g� is �l������ ��� �h� ��a�l�iam�n�a��� Ass�m�l��� 
f�� �a�h s�a�� pa����, �h� h�l��s �ffi�� f�� si� ���a�s an� ma�� �� ��-�l������ 
(A��i�l�� 23).  �a�h ju�g� mus� ���i�� a� 70.  Th��� is a p���� �f �ismissal� 
�h��� a 2/3 maj��i��� �f �h� ju�g�s ��nsi��� �ha� �h� ju�g� has ��as�� �� 
ful�fil� �h� ��qui��� ��n�i�i�ns (A��i�l�� 24).

• Th� ��l��na��� C�u�� is ��n���n�� �i�h �l����ing �h� ����si��n�, Vi��-
����si��n�s, ����si��n�s �f �ham���s, �h� ��gis��a� an� ��pu��� ��gis��a�, 
an� a��p�ing �ul��s (A��i�l�� 26). Th� ��l��na��� C�u�� has n� ju�i�ial� ��l��.

• Th� C�u�� ma�� �s�a�l�ish C�mmi����s �f �h��� ju�g�s �hi�h �il�l� �� a�l�� 
unanim�usl��� �� ���l�a�� �as�s ina�missi�l�� (A��i�l�� 28). Cham���s �f 
s���n ju�g�s �il�l� �����min� �h� ��main��� �f �h� �as�s (A��i�l��s 27 & 29). 
Th� na�i�nal� ju�g� �il�l� �� an ex officio m�m��� �f �h� �ham���. Th��� is n� 
�igh� �f app�al� f��m an a�missi�il�i��� ���isi�n.

• In�i�i�ual�s ha�� a man�a����� �igh� �� ��mpl�ain �i����l��� �� �h� C�u�� (f�� 
�h� fi�s� �im�).

1.3.1 The Process

• Admissibility criteria: Th� p��-��is�ing a�missi�il�i��� ��i���ia ha�� ���n 
���ain�� (A��i�l�� 35).  Th� C�u�� pu�su�s �h� ��amina�i�n �f �h� �as� an�, 
if n���ssa���, un����ak�s an in��s�iga�i�n.  S�a��s a�� ��l�ig�� �� fu�nish ‘al�l� 
n���ssa��� fa�il�i�i�s’ f�� in��s�iga�i�ns (A��i�l�� 38).  Cham���s ma�� h�l�� 
an ��al� h�a�ing, �hi�h �il�l� �� in pu�l�i�, unl��ss ����p�i�nal� �i��ums�an��s 
���i�� ��h���is� (A��i�l�� 40).

• Friendly settlement: Th� C�u�� �il�l� pl�a�� i�s�l�f a� �h� �isp�sal� �f �h� pa��i�s 
�� s��u�� a f�i�n�l��� s���l��m�n� �n �h� �asis �f ��sp��� f�� human �igh�s 
(A��i�l��s 38 an� 39).  Cas�s �il�l� �� s��u�k �u� if �h��� a�� s���l���.  If s�, �h� 
C�u�� pu�l�ish�s a ���isi�n �hi�h �il�l� gi�� a ��i�f s�a��m�n� �f �h� fa��s 
an� �h� s�l�u�i�n ��a�h��.

• Judgment of a chamber: Th��� �il�l� �� a ��as�n�� ju�gm�n� �i�h p���isi�n 
f�� �iss�n�ing ju�gm�n�s (A��i�l�� 45).  Th� C�u�� has p���� �� g�an� ‘jus� 
sa�isfa��i�n’ (A��i�l�� 41).

• Execution of judgments: Th� ��l�� �f �h� C�mmi���� �f Minis���s is ���u��� 
�� sup���ising �h� ����u�i�n �f ju�gm�n�s (A��i�l�� 46). 
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• Chamber relinquishment: a G�an� Cham��� �f 17 ju�g�s (A��i�l�� 27(1)) 
�il�l� �����min� �as�s ��l�inquish�� �� i� ��� �h� �ham��� (A��i�l�� 30):

(i) Wh��� a �as� in��l���s a s��i�us qu�s�i�n aff���ing �h� in���p���a�i�n �f 
�h� C�n��n�i�n (�� �h� ��������l�s); ��

(ii) Wh��� a ju�gm�n� migh� �� in��nsis��n� �i�h �a�l�i�� ju�isp�u��n��. 

Th�s� �as�s �il�l� �� ��nsi����� ��� �h� ���a��s� ��mp�si�i�n �f ju�g�s, �u� 
�n� pa���� �� �h� �as� ma�� �l���k ��l�inquishm�n� (A��i�l�� 30).

• Re-hearings: �i�hin �h��� m�n�hs �f a �ham��� gi�ing ju�gm�n�, an�� 
pa���� ma�� ask f�� �h� �as� �� �� ��f����� �� �h� G�an� Cham��� f�� a final� 
ju�gm�n� (A��i�l�� 43).  Th� ��qu�s� is ��nsi����� ��� a pan�l� �f fi�� ju�g�s 
f��m �h� G�an� Cham��� �� ���i�� if �h� �as� in��l���s:

(i) A s��i�us qu�s�i�n aff���ing �h� in���p���a�i�n �f �h� C�n��n�i�n; ��

(ii) A s��i�us qu�s�i�n aff���ing i�s appl�i�a�i�n (f�� ��ampl��, if i� n���ssi�a��s 
a su�s�an�ial� �hang� �� na�i�nal� l�a� �� p�a��i��); ��

(iii) A s��i�us issu� �f g�n��al� imp���an�� (f�� ��ampl��, a su�s�an�ial� 
p�l�i�i�al� issu� �� an imp���an� issu� �f p�l�i���) (A��i�l�� 43(2)).

Th���f���, �h� ��-h�a�ings p����ss ���a��s an unusual� s��na�i� �f a singl�� 
��u�� p���i�ing ��� ju�gm�n�s �n �h� m��i�s �f �h� sam� �as�, �hi�h 
a�gua�l��� ��p��s�n�s a p�l�i�i�al� ��mp��mis�.

1.3.2 Third Party Interventions

• Th� ����si��n� ma�� p��mi� an�� C�n��n�i�n signa����� �� ‘an�� p��s�n 
��n���n��’ �� su�mi� ��i���n ��mm�n�s �� pa��i�ipa�� in h�a�ings (A��i�l�� 
36(2)).

• Appl�i�a�i�ns f�� p��missi�n �� in�����n� �an �� ma�� ��� l������ �� �h� 
����si��n� �f �h� C�u��.  If p��missi�n is g�an��� ��� �h� ����si��n�, i� is 
l�ik�l��� �� �� ��n�i�i�nal�.  F�� ��ampl��, in�����n��s �il�l� usual�l��� �� ��qui��� 
n�� �� ��mm�n� �n �h� fa��s �� l�a� �f �h� pa��i�ul�a� �as� an� �h��� ma�� �� 
��qui��� �� k��p �h�i� su�missi�ns �� �i�hin a sp��ifi�� l��ng�h.  Th��� is, 
��h���is�, n� ��qui��� f��ma� f�� an in�����n�i�n.

• I� is a��isa�l�� (�u� n�� n���ssa���) �� ��nsul�� �i�h �h� appl�i�an�(s), f�� 
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��ampl��, �� a��i� �upl�i�a�i�n �f su�missi�ns.  In�����n�i�ns ma�� �� us�ful� 
f�� �h� C�u�� in p���i�ing, f�� ��ampl��, �h� �i��� ��n���� ��l�a�ing �� �h� 
pa��i�ul�a� �as� in qu�s�i�n �� ��l���an� ��mpa�a�i�� ju�isp�u��n��.

• When Protocol 14 comes into force, the Council of Europe Commissioner Human 
Rights will be able to submit written comments to the Court and take part in 
hearings.  He will no longer have to seek leave to do so, as is the case now. 

1.3.3 Inter-State Cases

• An�� S�a�� ��a���� ma�� ��f�� �� �h� C�u�� an�� al�l��g�� ���a�h �f �h� C�n��n�i�n 
��� an��h�� S�a�� ��a���� (A��i�l�� 33).

• Th� appl�i�an�, S�a�� ��a���� �� an�� �f i�s na�i�nal�s n��� not ha�� ���n aff����� 
��� �h� al�l��g�� �i�l�a�i�n.

• Cham���s �il�l� ���i�� �h� a�missi�il�i��� an� m��i�s �f in���-s�a�� �as�s 
(A��i�l�� 29(2)).  Cas�s ma�� �� ��l�inquish�� �� ��f����� f�� ��-h�a�ing.

1.4 Rules of the Court

• N�� �ul��s �f �h� C�u�� ���� a��p��� �n 4 N���m��� 1998 an� ���� 
l�as� am�n��� �n 7 N���m��� 2005. Th� �ul��s sp��if�� �h� p�����u�� an� 
in���nal� ���kings �f �h� C�u��. A ��p�� �f �h� �ul��s �an �� f�un� �n �h� 
�C��� ���si��, h��p://���.��h�.���.in�/��h�. 

1.5 Changes under Protocol 1410

• There is no change in the substantive rights under the ECHR (Articles 1-18).

• The changes introduced by Protocol 14 relate more to the functioning than to the 
structure of the system. 

• The Protocol introduces changes regarding the composition of the Court and 
the terms of judicial office.  The latter intend to promote the impartiality and 
independence of judges. Thus, the renewable six year term of office will become 
a single, nine year term.  Judges are required to retire at 70. Candidates who are 
older than 61 can be elected although it is suggested that the High Contracting 

10  Th� ���� �f ��������l� 14 �an �� f�un� a� App�n�i� �
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Parties should propose candidates that will be able to serve at least half of their 
appointed term.  

• Furthermore, if the Plenary Court requests, the size of the Court’s chambers may 
be reduced for a fixed period from seven to five judges by a unanimous decision 
of the Committee of Ministers.  Also, the Protocol introduces a new system of 
appointment of ad hoc judges.  Thus, the High Contracting Parties are required 
to draw in advance a reserve list of ad hoc judges from which the President of the 
Court will choose when the need arises for the appointment of an ad hoc judge. 

1.5.1 The Process

• Admissibility criteria: A new inadmissibility criterion is added to those 
stipulated in Article 35 ECHR.  This allows the Court to declare inadmissible 
applications where ‘the applicant has not suffered significant disadvantage’ 
(Article 12 of the Protocol amending Article 35).  The effect of this amend is 
discussed in more detail in Section 3.12.

• Filtering of inadmissible applications: Protocol 14 addresses the problem of 
filtering inadmissible applications by adding a single judge formation to the 
already existing formations of the Court (Article 6 of the Protocol and new 
Article 26).  The single judge will have the competence to declare an individual 
application inadmissible or strike it out of the list, ‘…where such decision can be 
taken without further examination’ (Article 7 of the Protocol and new Article 27 
of the Convention).  The Explanatory Report clarifies that ‘….the judge will take 
such decisions only in clear-cut cases, where the inadmissibility of the application 
is manifest from the outset’.  His decisions will be final.

However, if a single judge does not reach any of the above types of decision, 
he/she must forward the application either to a Committee or a chamber.  The 
single judge will be assisted in his work by a Registry Rapporteur but the decision 
will remain his sole responsibility.  The Registry Rapporteur will undertake the 
functions the Judge Rapporteur and the case lawyer.  A single judge cannot decide 
on the admissibility of an individual application filed against his own State.  

Finally, under the current system, it is the three-judge committee that is 
empowered to declare an individual application inadmissible or strike it out 
of the list when the inadmissibility is manifest from the outset.  Under the new 
Protocol, the three-judge committee retains this competence but will share it with 
the single-judge formation (Article 8 and new Article 28.

• Repetitive cases: Protocol 14 also introduces an accelerated procedure for 
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repetitive but manifestly well-founded cases which derive from the same 
structural defect at the national level.  Article 8 of the Protocol (amending 
Article 28 of the Convention) extends the competence of the committees of three 
judges from declaring individual applications inadmissible to rendering a joint 
decision on the admissibility and the merits of an individual application, if the 
underlying question of the case is already the subject of well-established case law 
of the Court.  The decision and judgment reached is required to be unanimous.  
If a unanimous decision is reached, that will be final. 

If the judges fail to reach unanimity, the chamber procedure will be applied 
(Article 9 of the Protocol amending Article 29 of the Convention).  The Parties are 
entitled to contest the ‘well established’ character of the case law.  The presence of 
the national judge in this type of procedure is not mandatory.  However, amended 
Article 28 (3) of the Convention provides the Committee with the possibility to 
invite the judge elected in respect of the Respondent State to take the place of one 
of the members of the Committee, especially in cases where the Respondent State 
had contested the application of the accelerated procedure. 

• Execution: Changes are introduced which aim to improve the execution of the 
Court’s judgments (Article 15 and 16).  These are discussed in more detail in 
Section 4.3.1.  

• Third-party interventions: Article 13 of the new Protocol adds a new paragraph 
to Article 36 ECHR which concerns third-party interventions. According to the 
new amendment, the Commissioner for Human Rights may submit written 
comments and take part in hearings in all cases before the chamber and the 
Grand Chamber.

• Friendly settlement: A new more flexible friendly settlement procedure is 
introduced in Article 15 of the Protocol which amends Article 39 ECHR.  
Thus, the Court may place itself at the disposal of the parties at any stage of 
the proceedings in order to secure a friendly settlement.  Furthermore, the 
Committee of Ministers is provided with the power to supervise the execution of 
the friendly settlements as set out in the relevant decisions.

• EU Accession: Finally, Article 17 of the Protocol provides for the EU’s accession 
to the Convention.

1.� Underlying Convention Principles 

• Subsidiarity: Th� C�n��n�i�n s��s��m is su�si�ia��� �� �h� na�i�nal� s��s��ms 
�f �h� C�n��a��ing ��a��i�s.  Thus, appl�i�an�s a�� ��qui��� �� ��haus� 
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�ff���i�� ��m�s�i� ��m��i�s ��f��� fil�ing an appl�i�a�i�n �� �h� C�u��.

• Democratic Society: Th� p�in�ipl�� �f ��m���a�i� s��i���� is al�s� p��min�n� 
in �h� C�n��n�i�n.  In �h� ����am�l��, �h� C�n��a��ing ��a��i�s ��affi�m �h�i� 
p��f�un� ��l�i�f �ha� �h� fun�am�n�al� f�����ms �hi�h a�� �h� f�un�a�i�n 
�f jus�i�� a�� ��s� main�ain��, inter alia, ��� �ff���i�� p�l�i�i�al� ��m���a���.  
An in���f���n�� �i�h man�� �f �h� �igh�s gua�an���� in �h� C�n��n�i�n is 
jus�ifi�� �nl��� if i� is n���ssa��� in a ��m���a�i� s��i���� (s�� A��i�l��s 8-11).

• Proportionality: Th� C�u�� us�s �h� p�in�ipl�� �f p��p���i�nal�i��� �h�n i� 
ass�ss�s �h��h�� an in���f���n�� �i�h man�� �f �h� C�n��n�i�n p���isi�ns 
(f�� ��ampl��, A��i�l��s 8-11, A��i�l�� 14) ��ns�i�u��s a �i�l�a�i�n.  This 
p�in�ipl�� ��qui��s �h� ��is��n�� �f a p��ssing s��ial� n��� f�� �h� m�asu�� 
in qu�s�i�n an� �ha� �his m�asu�� is p��p���i�na�� �� �h� l��gi�ima�� aim 
pu�su��. 

• Margin of Appreciation: Th� C�u�� ��f��s �� �h� na�i�nal� au�h��i�i�s’ 
ma�gin �f app���ia�i�n �����in� �h�n i� ass�ss�s �h��h�� a l�imi�a�i�n 
up�n �n� �f �h� �igh�s an� f�����ms gua�an���� in �h� C�n��n�i�n, is 
n���ssa��� in a ��m���a�i� s��i����.  In �as�s ��n���ning l�imi�a�i�ns �f 
�h� f�����m �f �h� p��ss, �h� C�u�� has f�un� in fa��u� �f a na������ 
ma�gin �f app���ia�i�n, unl��ss �h� p��hi�i��� pu�l�i�a�i�n is ini�ia�ing 
�i�l��n��.  In �as�s ��n���ning �n�i��nm�n�al� pl�anning �� ��gul�a�i�n �f 
nam�s, �h� C�u�� has f�un� �ha� na�i�nal� au�h��i�i�s �nj��� a �i��� ma�gin 
�f app���ia�i�n.

• The Convention as a ‘Living Instrument’: Th� C�n��n�i�n is a mul��il�a���al� 
���a��� an� �h� C�u�� has h�l�� as �a�l��� as 1975 �ha� i� �il�l� �� gui��� in i�s 
in���p���a�i�n �f �h� C�n��n�i�n p���isi�ns ��� �h� p�in�ipl��s ���ifi�� in 
�h� Vi�nna C�n��n�i�n �n �h� La� �f �h� T��a�i�s 1969.11 

Th��ugh �h� ���a�s, �h� C�u�� has ����l��p�� ��� ��h�� �����in�s �f 
in���p���a�i�n �hi�h �ak� in�� a���un� �h� sp��ial� �ha�a���� �f �h� 
C�n��n�i�n as a ���a��� f�� �h� ��l�l����i�� �nf����m�n� �f human �igh�s an� 
fun�am�n�al� f�����ms.12 

Th� fi�s� �����in� is �ha� �f in���p���ing �h� C�n��n�i�n as ‘a l�i�ing 

11   Golder v. the UK, �C��� Appl�. N�. 4451/70, , Ju�gm�n� �f 21 F���ua��� 1975, S��i�s A, N�. 18 
(1979-80) 1 ���� 524

12   S�� M����a��, A, ‘Th� C��a�i�i��� �f �h� �u��p�an C�u�� �f �uman �igh�s’,  (2005) 5 ��L�, pp. 
57-79; al�s� Soering v the UK, �C��� Appl�. N�. 14038/88, Ju�gm�n� �f 7 Jul��� 1989, S��i�s A, N�. 
161, (1989).
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ins��um�n�’.  Thus, in Tyrer v UK, �h� C�u�� h�l�� �ha� �h� ‘�h� C�n��n�i�n 
is a l�i�ing ins��um�n� �hi�h mus� �� in���p����� in �h� l�igh� �f p��s�n�-�a�� 
��n�i�i�ns’.13  This �����in� has ���n in��k�� ��� �h� C�u�� in s����al� �as�s.  
F�� ��ampl��, in Loizidou v Turkey, i� �as h�l�� �ha� �h� ‘l�i�ing ins��um�n�’ 
�����in� sh�ul�� n�� �nl��� �� ��nfin�� �� �h� su�s�an�i�� p���isi�ns �f �h� 
C�n��n�i�n �u� i� sh�ul�� al�s� appl��� �� p���isi�ns, su�h as A��i�l��s 25 an� 46, 
�hi�h g����n �h� �p��a�i�n �f �h� C�n��n�i�n’s �nf����m�n� ma�hin����.14 
A�����ing �� �h� C�u��, ‘�h�s� p���isi�ns �ann�� �� in���p����� s�l��l��� in 
a�����an�� �i�h �h� in��n�i�ns �f �h�i� au�h��s as ��p��ss�� m��� �ha� f����� 
���a�s ag�’.15 S�m��im�s, �h� C�u�� in���p���s �h� C�n��n�i�n ��� ��f���ing 
�� i�s ‘���nami� an� ���l�u�i��’ in���p���a�i�n �hi�h is an��h�� fa��� �f �h� 
‘l�i�ing ins��um�n�’ �����in�.16

Th� s���n� �����in� is �ha� �f in���p���ing �h� gua�an���� �igh�s an� 
f�����ms in a �a�� �ha� mak�s �h�i� appl�i�a�i�n n�� �h�����i�al� an� il�l�us���� 
�u� p�a��i�al� an� �ff���i��.17  Th� C�u�� has us�� �h� ‘p�a��i�al� an� �ff���i��’ 
�����in� in i�s �as� l�a� an� has in���p����� �a�i�us �f �h� C�n��n�i�n 
p���isi�ns, su�h as A��i�l�� 8, as ��qui�ing f��m �h� C�n��a��ing ��a��i�s �� 
ful�fil� n�� �nl��� �h� n�ga�i�� ��l�iga�i�n �f n�n-in���f���n�� �i�h �h� �igh� �� 
p�i�a�� l�if� �u� al�s� �h� p�si�i�� ��l�iga�i�n �� a��p� m�asu��s ��sign�� �� 
s��u�� �h� g�nuin� an� �ff���i�� ��sp��� f�� p�i�a�� l�if� ���n in �h� sph��� 
�f �h� ��l�a�i�ns �f in�i�i�ual�s ������n �h�ms�l���s.18  In ��sp��� �f �h� �igh� 
�� g�nuin� an� �ff���i�� f�����m �f ass�m�l���, �h� C�u�� has h�l�� �ha� 
A��i�l�� 11 pl�a��s S�a��s un��� �h� p�si�i�� ��l�iga�i�n �� �ak� ��as�na�l�� 
an� app��p�ia�� m�asu��s su�h as ��pl����ing a p�l�i�� f���� in ����� �� 
�na�l�� a l�a�ful� ��m�ns��a�i�n �� p������ p�a��ful�l���.19 

13  Tyrer v the UK, �C��� Appl�. N�. 5856/72, Ju�gm�n� �f 25 Ap�il� 1978, S��i�s A, N�. 26, pa�a. 31.
14   Loizidou v Turkey (����l�imina��� O�j���i�ns), �C��� Appl�. N�. 15318/89, Ju�gm�n� �f 18 ����m-

��� 1996, S��i�s A, N�. 310, (1995).
15  I�i�, pa�a. 70.
16  M����a��, p. 64.
17   Airey v Ireland, �C��� Appl�. N�. 6289/73, Ju�gm�n� �f 9 O������ 1979, S��i�s A., N�. 32, (1979), 

pa�a. 24.
18   X and Y v the Netherlands, �C��� Appl�. N�. 8978/80, Ju�gm�n� �f 26 Ma��h 1985, S��i�s A, N�. 

91 (1985).
19   Plattform ‘Ärtze für das Leben’ v Austria, �C��� Appl�. N�. 10126/82, S��i�s A, N�. 139 (1988), pa�a. 

32, ���. �f 21 Jun� 1988, (1991) 13 ���� 204,.
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2.  Outline of the Procedure for Taking a Case to the 
European Court of Human Rights

Contact details:

Th� ��gis��a�
�u��p�an C�u�� �f �uman �igh�s
C�un�il� �f �u��p�
67075 S��as��u�g C����
F�an��

T�l��ph�n�:  +33 (0)3 88 41 20 18
Fa�:   +33 (0)3 88 41 27 30

W��si��: h��p://���.��h�.���.in�

Th� C�u�� �an �asil��� �� ��n�a���� in ��i�ing �� ��� ��l��ph�n� sh�ul�� �h��� �� an�� 
qu��i�s ��ga��ing �h� p��g��ss �f a �as�.  Th� ��l���an� s���i�n s�aff a�� usual�l��� a�l�� �� 
assis�.  Th� �as� nam�, ��sp�n��n� S�a�� an� appl�i�a�i�n num��� sh�ul�� �� s�a��� 
in al�l� �����sp�n��n��. 

2.1 Lodging the Application with the Court

• Th� ini�ial� l������ sh�ul�� i��n�if�� �h� appl�i�an�(s), summa�is� �h� 
��l���an� fa��s an� an�� ��m�s�i� p������ings �hi�h ha�� ���n ���ugh� 
an� s�� �u� �h� A��i�l��s �f �h� C�n��n�i�n �hi�h �h� appl�i�an� �l�aims 
ha�� ���n ���a�h��.

• An appl�i�a�i�n n��� not �� su�mi���� ��� a l�a�����.

• Th��� is n� C�u�� f��.

• Th� �a�� �f in����u��i�n �f �h� ��mpl�ain� is �h� �a�� �f �h� ini�ial� 
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l������ (f�� �h� pu�p�s�s �f �h� si� m�n�hs �im� l�imi� – un��� A��i�l�� 
35(1)). Th� in����u������ l������ ma�� �� s�n� ��� fa�.

• Th� C�u�� has ��� �ffi�ial� l�anguag�s, �ngl�ish an� F��n�h.  �������, 
p�i�� �� an a�missi�il�i��� ���isi�n in a �as�, �h� in����u������ l������ 
an� in���� an�� ��mmuni�a�i�n �� pl��a�ing su�mi���� �� �h� C�u��, 
ma�� �� in an�� �n� �f �h� �ffi�ial� l�anguag�s �f �h� �C�� S�a�� ��a��i�s.  
Aft�� a�missi�il�i���, pa��i�s �il�l� �� ��qui��� �� ��mmuni�a�� �i�h �h� 
C�u�� in �ngl�ish �� F��n�h, unl��ss �h��� ���ain �h� p��missi�n �f �h� 
����si��n� �f �h� �ham��� �� ��n�inu� �� us� �h� �ffi�ial� l�anguag� �f a 
S�a�� ��a����.

• A pro forma in����u������ l������ is a��a�h�� a� App�n�i� �.

2.2 Registration and Examination of the Case

• Th� C�u�� �il�l� �p�n a p���isi�nal� fil�� an� assign a �as� num���.  A 
C�u�� ��gis���� l�a����� �il�l� ��sp�n� in ��i�ing �� ��nfi�m �h� �as� 
num��� an� �h� �a�� �f in����u��i�n �f �h� ��mpl�ain�, ��g��h�� �i�h 
an appl�i�a�i�n f��m an� a f��m �f au�h��i��� (�hi�h sh�ul�� �� sign�� 
��� �h� �l�i�n� au�h��ising �h� l�a����� �� a�� �n �h� �l�i�n�’s ��hal�f).  S�� 
App�n�i��s B an� C f�� ��pi�s �f ���h.  

• Th� appl�i�a�i�n �il�l� �� assign�� �� �n� �f �h� C�u��’s fi�� s���i�ns 
(s�� App�n�i� G f�� ���ail�s �f �h�i� ��mp�si�i�n).

• Th� appl�i�a�i�n f��m an� f��m �f au�h��i��� sh�ul�� �� ��mpl����� an� 
���u�n�� �� �h� C�u�� �i�hin si� ���ks (if n���ssa���, i� is p�ssi�l�� �� 
���ain ����nsi�ns �f �im� ��� ��qu�s� in ��i�ing).

• C�pi�s �f al�l� ��l���an� ���um�n�s sh�ul�� �� l���g�� a� �h� C�u�� �i�h 
�h� appl�i�a�i�n f��m.

• L�gal� ai� is not a�ail�a�l�� a� �his s�ag�.

• Th� appl�i�a�i�n is ��gis����� �n ����ip� �f �h� ��mpl����� appl�i�a�i�n 
f��m.  Th� C�u�� �il�l� ��pl��� in ��i�ing �� ��nfi�m ����ip�.  Th� 
C�u�� ma�� al�s� ��f�� in �h� l������ �� an�� appa��n� p���l��ms as �� �h� 
a�missi�il�i��� �f �h� appl�i�a�i�n (�hi�h �h� appl�i�an� sh�ul�� ���� �� 
ans���). 

• F�l�l���ing ��gis��a�i�n, al�l� ���um�n�s l���g�� �i�h �h� C�u�� a�� 
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a���ssi�l�� �� �h� pu�l�i� (unl��ss �h� C�u�� ���i��s ��h���is�).

• On�� ��gis�����, an appl�i�a�i�n is assign�� �� a Ju�g� �app����u� 
(�h�s� i��n�i��� is n�� �is�l��s�� �� �h� appl�i�an�) �� ��nsi��� 
a�missi�il�i���.

• Th� C�u�� (in C�mmi����s �f �h��� �� �ham���s �f s���n) ma�� ���l�a�� 
an appl�i�a�i�n ina�missi�l�� �� �h� appl�i�a�i�n ma�� �� ��mmuni�a��� 
�� �h� ��sp�n��n� G����nm�n�.

2.3 Communication of a Case

• If a �as� is ��mmuni�a��� �� �h� ��sp�n��n� G����nm�n�, �h� 
G����nm�n� �il�l� �� ask�� �� ��pl��� �� sp��ifi� qu�s�i�ns (��pi�s �f 
�hi�h a�� s�n� �� �h� appl�i�an�) �i�hin a s�ipul�a��� �im� (����nsi�ns 
�f �im� ma�� �� ���ain�� ��� �h� G����nm�n�).

2.4 Legal Aid

• Wh�n a �as� is ��mmuni�a��� �� �h� ��sp�n��n� G����nm�n�, 
�h� appl�i�an� is �h�n in�i��� �� appl��� f�� l��gal� ai�.  �� �� sh� �il�l� 
ha�� �� ��mpl���� a ‘���l�a�a�i�n �f m�ans’ f��m (s�� App�n�i� �).  
Th� ass�ssm�n� �f finan�ial� m�ans is �a��i�� �u� ��� �h� app��p�ia�� 
domestic au�h��i���.  Th� C�u�� �il�l� s�n� an appl�i�a�i�n f�� l��gal� ai� �� 
�h� G����nm�n� �� ��mm�n� �n.  Th� g�an� �f l��gal� ai� is �����sp���i�� 
an� �h��� is a s�� s�al�� �f f��s f�� �a�h s�ag� �f �h� p������ings.  ���ail�s 
a�� s�� �u� a� App�n�i� �.  Off��s �f l��gal� ai� a�� s�n� �� �h� l�a����� a� 
�a�h s�ag� �f �h� p������ings an� sh�ul�� �� sign�� an� ���u�n�� ��� 
�h� l�a�����.  M�ni�s a�� pai� ��� �ank ��ansf��.

2.5 Government’s Observations and Applicant’s Observations in Reply

• A ��p�� �f �h� G����nm�n�’s ��i���n O�s���a�i�ns �il�l� �� s�n� �� �h� 
appl�i�an�.  Th� appl�i�an� ma�� su�mi� fu��h�� ��i���n O�s���a�i�ns 
in ��pl��� (�i�hin a s�ipul�a��� �im�).  Th� G����nm�n� �il�l� �h�n �� 
p���i��� �i�h an �pp���uni��� �� ��sp�n� �� �h�s� (again, �i�hin a 
s�ipul�a��� �im�). 
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2.� Interim Measures

• In���im m�asu��s (�ul�� 39): a �ham��� ma�� in�i�a�� �� �h� pa��i�s 
an�� in���im m�asu��s �hi�h i� ��nsi���s sh�ul�� �� a��p��� in �h� 
in����s�s �f �h� pa��i�s �� �h� p��p�� ��n�u�� �f �h� p������ings. 

• Th� C�u�� appl�i�s a �h���f�l�� ��s�:

(1) Th��� mus� �� a �h��a� �f i���pa�a�l�� ha�m �f a ����� s��i�us 
na�u��;

(2) Th� ha�m �h��a��n�� mus� �� immin�n� an� i���m��ia�l��; 
an�

(3) Th��� mus� �� an a�gua�l�� (prima facie) �as�.

• F�� ��ampl��, in���im m�asu��s ma�� �� appl�i�� �h��� an appl�i�an� 
is �h��a��n�� �i�h ��pul�si�n �� a ��un���� �h��� �h��� is a �ang�� �f 
����u�� �� ��a�h.  In Shamayev and 12 Others v. Georgia and Russia,20 
�h� C�u�� ��qu�s��� �h� G���gian au�h��i�i�s �� s�a�� �h� ����a�i�i�n 
�f s����al� susp����� ������is�s �f Ch��h�n ��igin �� �ussia, p�n�ing 
����ip� �f m��� ���ail��� inf��ma�i�n ��n���ning �h� �i��ums�an��s 
su���un�ing �h� ����a�i�i�n.  

• In���im m�asu��s ha�� al�s� ���n appl�i�� in ��h�� ���p�s �f �as�s.  
In Öcalan v. Turkey, �h� C�u�� ��qu�s��� �h� G����nm�n� �� �ak� 
in���im m�asu��s in ����� �� �nsu�� �ha� �h� appl�i�an�, �h� �as 
fa�ing �h� ��a�h p�nal����, ha� a fai� ��ial� an� �as a�l�� �� �����is� his 
�igh� �f in�i�i�ual� p��i�i�n �� �h� C�u�� �h��ugh l�a�����s �f his ��n 
�h��sing.21

• ��qu�s�s f�� in���im m�asu��s in u�g�n� �as�s sh�ul�� �� s�n� �� �h� 
C�u�� ��� fa�, �-mail� �� ��� ��u�i��, p��f��a�l��� �u�ing ���king h�u�s.  
If a ��qu�s� is s�n� ��� �-mail�, a ha�� ��p�� sh�ul�� al�s� �� s�n� a� �h� 
sam� �im�. Th� ��qu�s� sh�ul�� �� ma�k�� as U�G�NT – �UL� 39 
an� ��i���n, �h��� p�ssi�l��, in �n� �f �h� �ffi�ial� l�anguag�s �f �h� 
C�n��a��ing S�a��s.  In ����a�i�i�n an� ��p���a�i�n �as�s, a ��qu�s� 
an� ��l���an� supp���ing ma���ial� sh�ul�� �� su�mi���� p�i�� �� �h� final� 
��m�s�i� ���isi�n ��ing issu��.  Th� ��qu�s�s mus� �� a���mpani�� 
�i�h al�l� n���ssa��� supp���ing ���um�n�s su�h as ��l���an� ��m�s�i� 

20  �C��� Appl�. N�. 36378/02, In���im M�asu��s a��p��� �n 4 O������ 2002.
21  �C��� Appl�. N�. 46221/99, Ju�gm�n� �f 12 Ma�� 2005.



Taking Cas�s �� �h� �u��p�an C�u�� �f �uman �igh�s

33

���isi�n an� an�� ��h�� ma���ial� �ha� �il�l� su�s�an�ia�� �h� appl�i�an�’s 
al�l��ga�i�ns.  

• Fail�u�� �f a S�a�� �� ��mpl��� �i�h in���im m�asu��s ma�� am�un� �� a 
�i�l�a�i�n �f A��i�l�� 34 �C��.  M��� sp��ifi�al�l���, in Mamatkulov and 
Askarov v. Turkey,22 �h� C�u�� h�l�� �ha� ‘…a fail�u�� �� ��mpl��� �i�h 
in���im m�asu��s ha� �� �� ��ga���� as p����n�ing �h� C�u�� f��m 
�ff���i��l��� ��amining �h� appl�i�an�’s ��mpl�ain� an� as hin���ing �h� 
�ff���i�� �����is� �f his �� h�� �igh� an�, a�����ingl���, as a �i�l�a�i�n �f 
A��i�l�� 34’.

2.7 Decision on Admissibility

• An appl�i�a�i�n ma�� �� ���l�a��� ina�missi�l�� ��� a C�mmi���� �f �h��� 
ju�g�s (if unanim�us).  Th� ��main��� �f �h� �as�s a�� ��al�� �i�h ��� a 
�ham��� �f s���n ju�g�s.

• Th� C�u�� ma�� h�l�� an ��al� h�a�ing �� ���i�� a�missi�il�i���, al��h�ugh 
�his is n�� �a�� an� usual�l��� �nl��� if �h� �as� �ais�s �iffi�ul�� �� n�� 
issu�s. An appl�i�a�i�n ma�� �� ���l�a��� a�missi�l��/ina�missi�l�� in 
pa��.

• Under Protocol 14 to the Convention, the Court will also be able to sit 
in single-judge formation, assisted by Rapporteurs (Articles 6 and 7).  
However, a single judge will not consider any application against the State 
in respect of which he or she has been elected.  

2.8 Admissibility and Merits Dealt With Together

• Th� C�u�� ma�� ���i�� an appl�i�a�i�n’s a�missi�il�i��� an� m��i�s a� �h� 
sam� �im� (A��i�l�� 29(3)).  This is happ�ning �n an in���asing �asis, 
mainl��� �� sp��� up �as�s, pa��i�ul�a�l��� �h��� �h��� a�� ��p��i�i��.

• If s�, �h� C�u�� �il�l� �ak� �his ���isi�n a� �h� �im� �f ��mmuni�a�ing 
a �as� �� �h� ��sp�n��n� S�a��.  Th� pa��i�s �il�l� �� in�i��� �� l���g� 
su�missi�ns ��al�ing �i�h jus� sa�isfa��i�n an� f�i�n�l��� s���l��m�n�.  

• Al����na�i��l���, �h��� i� ��nsi���s i� app��p�ia��, a �ham��� ma�� ���i�� 
�� p������ �� a��p� a ju�gm�n� �n �h� m��i�s �hi�h in���p��a��s �h� 

22   �C��� Appl�. N�. 46827/99 an� 46951/99, Ju�gm�n� �f 4 F���ua��� 2005.
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���isi�n �n a�missi�il�i��� �i�h�u� gi�ing n��i�� �� �h� pa��i�s a� �h� 
�im� �f ��mmuni�a�i�n. 

2.9 Establishing the Facts

• Th� C�u�� may ��amin� �i�n�ss�s an� �a���� �u� fa��-fin�ing h�a�ings 
an�/�� �n-�h�-sp�� in��s�iga�i�ns, al��h�ugh �his is �a��.

2.10 Friendly Settlement

• Th� f�i�n�l��� s���l��m�n� p�����u�� p���i��s �h� ��sp�n��n� 
G����nm�n� an� �h� appl�i�an� �i�h an �pp���uni��� �� ��s�l��� a 
�ispu��.  

• F�l�l���ing �h� ���isi�n �n a�missi�il�i���, �h� C�u�� �il�l� ��i�� �� �h� 
pa��i�s asking f�� an�� p��p�sal�s as �� s���l��m�n� (A��i�l�� 39 �C��).  
Th� �as� is s��u�k �ff �h� C�u��’s l�is� �f �as�s if s���l��m�n� is ag����.

• Appl�i�an�s �h� ����i�� f�i�n�l��� s���l��m�n� p��p�sal�s f��m a 
��sp�n��n� S�a�� ��ul�� �� a��is�� �� n�g��ia�� fi�ml��� f�� ���h 
�����ss, in�l�u�ing ��mp�nsa�i�n an� ��s�s, an� al�s� f�� G����nm�n� 
��mmi�m�n�s �� ���is� p�l�i��� �� p�a��i�� �� �� in����u�� n�� 
l��gisl�a�i�n.  

• Under Protocol 14, Article 39 ECHR will be amended to state that a friendly 
settlement may be concluded ‘at any stage of the proceedings’ (Article 15).

2.11 Final Submissions Post-Admissibility and Examination of the Merits

• Wh��� a�missi�il�i��� an� m��i�s a�� n�� ��nsi����� ��g��h��, �h� 
pa��i�s a�� in�i��� �� l���g� final� ��i���n su�missi�ns (��mm�nl��� 
��f����� �� as �h� ‘M�m��ial�’).  This sh�ul�� �n�apsul�a�� �h� ���al�i��� �f 
�h� appl�i�an�’s �as�. 

• ���ail�s �f an�� ��s�s �� ��mp�nsa�i�n �hi�h a�� ��ing �l�aim�� sh�ul�� 
�i�h�� �� in�l�u��� �i�h �h� M�m��ial� �� sh�ul�� �� su�mi���� �� �h� 
C�u�� �i�hin ��� m�n�hs �f �h� a�missi�il�i��� ���isi�n (�� ��h�� 
s�ipul�a��� �im�).

• Th� �app����u� �il�l� �a���� �u� a ���ail��� ��amina�i�n �f �h� m��i�s.
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2.12 Oral Hearing 

• Th� p�a��i�� �h������ �h� C�u�� h�l��s a h�a�ing �n �h� m��i�s �f �h� 
�as� is n�� �h� ����p�i�n �a�h�� �han �h� �ul��.  I� is �a�� f�� an ��al� 
h�a�ing �� �� h�l�� in m�s� �as�s.  Th� C�u�� is g�n��al�l��� m��� l�ik�l��� 
�� �� s� if �h� �as� is �f high l��gal� �� p�l�i�i�al� imp���an�� �� if fu��h�� 
�l�a�ifi�a�i�n is n����� �n �h� fa��s.  

• Th� C�u��’s h�a�ings �ak� pl�a�� in pu�l�i�, unl��ss �h��� a�� ��as�ns f�� 
�h� h�a�ing �� �� h�l�� in p�i�a��.  Th� h�a�ings usual�l��� �ak� n� m��� 
�han ��� h�u�s in ���al�.  Appl�i�an�s a�� usual�l��� gi��n 30 minu��s �� 
mak� �h�i� ini�ial� ��al� a�gum�n�s.  If �h� C�u�� asks qu�s�i�ns �f �h� 
pa��i�s �h��� ma�� �� a 15-20 minu�� a�j�u�nm�n�, �h�n �a�h pa���� 
ma�� ha�� 15-20 minu��s �� ans��� qu�s�i�ns an� ��pl��� �� �h� ��h�� 
si��.

2.13 Judgment23

• Th� C�u��’s ��as�n�� ju�gm�n� is pu�l�ish�� s����al� m�n�hs aft�� �h� 
su�missi�n �f final� ��i���n ��s���a�i�ns �� aft�� an�� ��al� h�a�ing.  
��a��i�s �il�l� �� gi��n n��i�� �f �h� �a�� an� �im� �f ��l�i����� �f �h� 
ju�gm�n�, �hi�h �il�l� al�s� �� p�s��� �n �h� C�u��’s ���si��.

• Ju�g�s ma�� app�n� �h�i� �iss�n�ing ju�gm�n� �� �h� maj��i��� 
ju�gm�n�. On�� final�, ju�gm�n�s ha�� �in�ing f���� (A��i�l�� 46(1)).

• Th� C�u��’s p�ima��� ��m���� is a ���l�a�a�i�n �ha� �h��� has ���n a 
�i�l�a�i�n �f �n� �� m��� C�n��n�i�n �igh�s.

• Th� ju�gm�n� ma�� in�l�u�� an a�a�� f�� ‘jus� sa�isfa��i�n’ un��� 
A��i�l�� 41 (p���i�usl��� A��i�l�� 50). This ma�� in�l�u�� ��mp�nsa�i�n 
f�� ���h p��unia��� an� n�n-p��unia��� l��ss an� l��gal� ��s�s.  A�a��s 
f�� jus� sa�isfa��i�n ma�� �� ��s����� in ����� f�� �h� C�u�� �� ����i�� 
fu��h�� su�missi�ns.

• Th� C�u�� �il�l� not quash ���isi�ns �f �h� ��m�s�i� au�h��i�i�s 
�� ��u��s �� s��ik� ���n ��m�s�i� l��gisl�a�i�n, �u� i� ma�� in s�m� 
�i��ums�an��s ����mm�n� �ha� a ��sp�n��n� G����nm�n� �ak� 
pa��i�ul�a� m�asu��s.  In ins�an��s �h��� �h��� has ���n a ���a�h �f 
�h� �igh� �� a fai� ��ial�, f�� ��ampl��, �h� C�u�� ma�� ����mm�n� �ha� 

23  Fu��h�� inf��ma�i�n a��u� ju�gm�n�s �an �� f�un� in S���i�n 4
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�h� m�s� app��p�ia�� f��m �f ��l�i�f ��ul�� �� �� �nsu�� �h� appl�i�a�i�n 
a ����ial� ��� an in��p�n��n� an� impa��ial� ��i�unal�.24

• Th��� is no provision in �h� C�n��n�i�n f�� ��s�s �� �� a�a���� agains� 
an appl�i�an�.

2.14 Enforcement of Court Judgments

• Ju�gm�n�s a�� ��ansmi���� �� �h� C�mmi���� �f Minis���s 
�hi�h sup���is�s �nf����m�n� (A��i�l�� 46(2)).  This is 
��pl�ain�� in m��� ���ail� in S���i�n 4.3. 

A fl���ha�� summa�ising �h� a���� p����ss is a��a�h�� a� App�n�i� I.

24  S�� Gencel v Turkey, �C��� Appl�. N� 53431/99, Ju�gm�n� �f 23 O������ 2003
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3.  Admissibility Criteria at the European Court of 
Human Rights

Th� a�missi�il�i��� �ul��s a�� a ��i�i�al� asp��� �f �h� �u��p�an C�n��n�i�n s��s��m, n�� 
l��as� ���aus� �nl��� a��u� 10 �� 20 p����n� �f �as�s a�� f�un� a�missi�l��.  In 2005, f�� 
��ampl��, �h� C�u�� ���k ���isi�ns in 28,648 �as�s, an� �f �h�s� a��u� 95 p����n� 
���� ���l�a��� ina�missi�l�� �� s��u�k �ff �h� l�is�.25  

A��i�l�� 34 �f �h� C�n��n�i�n (f��m��l��� A��i�l�� 25) s��s �u� �h� ��qui��m�n�s ��l�a�ing 
�� s�an�ing.  A��i�l�� 35 (f��m��l��� A��i�l�� 26) s��s �u� �h� a�missi�il�i��� ��i���ia, 
�h� m�s� imp���an� �f �hi�h in p�a��i�� a�� �h� ��qui��m�n� �� ��haus� �ff���i�� 
��m�s�i� ��m��i�s an� �� su�mi� an appl�i�a�i�n �� �h� C�u�� �i�hin si� m�n�hs �f 
�h� final� ���isi�n in �h� ��m�s�i� p������ings.

Article 34  

Th� C�u�� ma�� ����i�� appl�i�a�i�ns f��m an�� p��s�n, NGO �� g��up �f 
in�i�i�ual�s �l�aiming �� �� �h� �i��im �f a �i�l�a�i�n ��� �n� �f �h� �igh 
C�n��a��ing ��a��i�s �f �h� �igh�s s�� f���h in �h� C�n��n�i�n �� �h� ��������l�s 
�h�����. Th� �igh C�n��a��ing ��a��i�s un����ak� n�� �� hin��� in an�� �a�� 
�h� �ff���i�� �����is� �f �his �igh�.

Article 35

1. Th� C�u�� ma�� �nl��� ��al� �i�h �h� ma���� aft�� al�l� ��m�s�i� ��m��i�s ha�� 
���n ��haus���, a�����ing �� �h� g�n��al�l��� ����gnis�� �ul��s �f in���na�i�nal� 
l�a�, an� �i�hin a p��i�� �f si� m�n�hs f��m �h� �a�� �n �hi�h �h� final� 
���isi�n �as �ak�n.

25   �u��p�an C�u�� �f �uman �igh�s Su����� �f A��i�i�i�s 2005, a� < h��p://���.��h�.���.in�/N�/
���nl�����s/4753F3�8-3A�0-42C5-B294-0F2A68507FC0/0/2005_SU�V��__COU�T_.p�f> (l�as� 
a���ss�� 23 O������ 2006) 
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2. Th� C�u�� shal�l� n�� ��al� �i�h an�� appl�i�a�i�n su�mi���� un��� A��i�l�� 34 
�ha�

a. Is an�n��m�us; ��

�. Is su�s�an�ial�l��� �h� sam� as a ma���� �ha� has al���a��� ���n 
��amin�� ��� �h� C�u�� �� has al���a��� ���n su�mi���� �� an��h�� 
p�����u�� �f in���na�i�nal� in��s�iga�i�n �� s���l��m�n� an� 
��n�ains n� ��l���an� n�� inf��ma�i�n.

3. Th� C�u�� shal�l� ���l�a�� ina�missi�l�� an�� in�i�i�ual� appl�i�a�i�n su�mi���� 
un��� A��i�l�� 34 �hi�h i� ��nsi���s in��mpa�i�l�� �i�h �h� p���isi�ns �f 
�h� C�n��n�i�n �� �h� ��������l�s �h�����, manif�s�l��� il�l�-f�un���, �� an 
a�us� �f �h� �igh� �f appl�i�a�i�n.

4. Th� C�u�� shal�l� ��j��� an�� appl�i�a�i�n �hi�h i� ��nsi���s ina�missi�l�� 
un��� �his A��i�l��. I� ma�� �� s� a� an�� s�ag� �f �h� p������ings.

3.1 Standing and Capacity - Who May Petition the Court?

Th� �C��� �ul��s ��l�a�ing �� �apa�i��� an� s�an�ing a�� n�� ��s��i��i��, al��h�ugh �h��� 
a�� in����i�a�l��� l�ink�� �� �h� ��qui��m�n� �ha� an appl�i�an� mus� �l�aim �� �� �h� 
victim �f a �i�l�a�i�n �f �n� �� m��� C�n��n�i�n �igh�s (�hi�h is ��al�� �i�h ��l���).

A��i�l�� 34 s�a��s �ha� �h� C�u�� ma�� ����i�� appl�i�a�i�ns f��m ‘an�� p��s�n, n�n-
g����nm�n�al� ��ganisa�i�n �� g��up �f in�i�i�ual�s…’ A�����ingl���, in�i�i�ual�s, 
g��ups �f in�i�i�ual�s, NGOs, ��mpani�s (���n if �iss�l����),26 sha��h�l����s, ��us�s, 
p��f�ssi�nal� ass��ia�i�ns, ��a�� uni�ns, p�l�i�i�al� pa��i�s an� ��l�igi�us ��ganisa�i�ns 
ma�� al�l� su�mi� appl�i�a�i�ns �� �h� C�u��.  ��p�n�ing �n �h� na�u�� �f �h� C�n��n�i�n 
�i�l�a�i�n al�l��g��, a ��mpan�� i�s�l�f ma�� ��ing an appl�i�a�i�n un��� �h� C�n��n�i�n, 
as ma�� �h� �hai� an� managing �i������ �f �h� ��mpan��27 an� as man�� in�i�i�ual� 
sha��h�l����s in ����p�i�nal� �i��ums�an��s.28

�������, ����ain �igh�s ��� ��fini�i�n �an �nl��� �� �l�aim�� ��� in�i�i�ual�s an� �ann�� 
����n� �� ��ganisa�i�ns, su�h as f�����m �f �h�ugh�, ��ns�i�n�� an� ��l�igi�n,29 �h� 

26   Pine Valley v Ireland �C��� Appl�. N�. 12742/87, Ju�gm�n� �f 29 N���m��� 1992, (1992) 14 ���� 
319, pa�a. 42.

27   Kaplan v UK, �C��� Appl�. N�. 7598/76, Ju�gm�n� �f 17 Jul��� 1980, (1982) 4 ���� 64.
28   Agrotexim v Greece, �C��� Appl�. N�. 14807/89, Ju�gm�n� �f 24 O������ 1995, (1996) 21 ���� 

250
29   X and Church of Scientology v Sweden,  �C��� Appl�. N�. 7805/77, ���. �f 5 Ma�� 1979, (1979) 16 

�� 68.
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�igh� �� ��u�a�i�n30 an� �h� �igh� n�� �� �� su�j����� �� ��g�a�ing ���a�m�n� �� 
punishm�n�.31

3.1.1 Nationality and Residence

Na�i�nal�i��� an� pl�a�� �f ��si��n�� a�� i���l���an� �� �h� �igh� �� ��mpl�ain �� �h� 
C�u�� �f �i�l�a�i�ns �f �h� C�n��n�i�n, ��fl���ing �h� ��l�iga�i�n in A��i�l�� 1 f�� �h� 
pa��i�s �� s��u�� C�n��n�i�n �igh�s �� �������n� �i�hin �h�i� ju�is�i��i�n.  Th� ��s� 
appl�i�� is �h��h�� �� n�� �h� appl�i�an� �an �l�aim �� �� a �i��im �f a �i�l�a�i�n �f �h�i� 
C�n��n�i�n �igh�s.

3.1.2 Legal Capacity

La�k �f l��gal� �apa�i��� ma�� n�� aff��� �h� �igh� �f p��i�i�n,32 �u� appl�i�an�s ma�� �� 
��p��s�n��� ��� a ��l�a�i�� �� ��h�� sui�a�l�� p��s�n.  Wh���, h������, appl�i�an�s a�� 
��p��s�n��� ��f��� �h� C�u�� ��� a ��l�a�i�� �� ��h�� p��s�n, �h� C�u�� �il�l� ��qui�� 
��i��n�� �f �h�i� au�h��i��� �� ��p��s�n� �h� appl�i�an�.

3.1.3 Children

Chil����n ma�� �� appl�i�an�s in �as�s ��f��� �h� �u��p�an C�u��, ���h in ��njun��i�n 
�i�h a�ul�� ‘�i��ims’ a�ising f��m �h� sam� ��mpl�ain� an� in �h�i� ��n �igh�.  F�� 
��ampl��, in Marckx v Belgium,33 an unma��i�� m��h�� an� h�� ���ung �augh��� 
��mpl�ain�� �f �h� il�l��gi�ima��� l�a�s in B�l�gium, in�l�u�ing in ��l�a�i�n �� �h� 
��qu�a�hing an� inh��i�an�� �f p��p�����.   Th� �as� �f A v UK34  ��n���n�� �h� 
s����� il�l�-���a�m�n� �f �h� appl�i�an� �hil�� ��� his s��p-fa�h�� an� �h� fail�u�� �f �h� 
S�a�� �� p���i�� �h� �hil�� �i�h p������i�n f��m il�l�-���a�m�n�.

Chil����n ma�� al�s� �� ��p��s�n��� ��� a pa��n�,35 unl��ss �h��� is a ��nfli�� �f in����s� 
�� f�� an�� ��as�n �h� pa��n� ���s n�� ha�� l��gal� s�an�ing in ��m�s�i� l�a� �� �� 

30  Ingrid Jordebo Foundation of Christian Schools v Sweden, �C��� Appl�. N�. 11533/85, �� 5.
31   Kontakt-Information-Therapie and Hengen v Austria, �C��� Appl�. N�. 11921/86, (1988) 57 �� 

81.
32   S��, f�� ��ampl��, Winterwerp v The Netherlands, �C��� Appl�. N�. 6301/79, Ju�gm�n� �f 24 O�-

����� 1979, (1979) 2 ���� 387; Van der Leer v the Netherlands �C��� Appl�. N�. 11509/85, Ju�g-
m�n� �f 21 F���ua��� 1990, (1990) 12 ���� 567.

33  S��i�s A, N�. 31, �C��� Appl�. N�. 6833/74, Ju�gm�n� �f 13 Jun� 1979, (1980) 2 �.�.�.�. 330.
34  �C��� Appl�. N�. 25599/94, Ju�gm�n� �f 23 S�p��m��� 1998.
35   Campbell & Cosans v UK,  �C��� Appl�. N�s. 7511/76 an� 7743/76 , Ju�gm�n� �f 16 Ma�� 1980, 

(1981) 3 ���� 531.



����� / B��C 2006

40

s�.  In Hokkanen v Finland36 an appl�i�a�i�n �as ���ugh� ��� a fa�h�� in ��sp��� �f a 
�hil�� �us����� �ispu�� �i�h �h� �hil��’s ma���nal� g�an�pa��n�s.  Th� appl�i�an� fa�h�� 
al�s� l���g�� an appl�i�a�i�n �n ��hal�f �f his �augh���, �u� �ha� asp��� �f �h� �as� �as 
���l�a��� ina�missi�l�� as i� �as f�un� �ha� h� �as n� l��ng�� �h� �hil��’s �us���ian a� 
�h� ��l���an� �im�.  Wh��� i� is al�l��g�� �ha� pa��n�s ha�� a ��nfli�� �f in����s� �i�h 
an�� �hil�� �n �h�s� ��hal�f �h��� pu�p��� �� a��, �h� C�u�� has �mphasis�� �ha� �h� 
k��� ��nsi���a�i�n is �ha� an�� s��i�us issu�s ��n���ning ��sp��� f�� a �hil��’s �igh�s 
sh�ul�� �� ��amin��.37

Chil����n ma�� �� ��p��s�n��� a� �h� C�u�� ��� ��h��s, su�h as s�l�i�i���s, p���i��� 
�ha� �h� ��p��s�n�a�i�� p���u��s p���f �f �h�i� au�h��i��� �� a��.  F�� ��ampl��, in 
SD, DP and T v UK,38 �hi�h ��n���n�� ��l�a�� in �a�� p������ings, �h� appl�i�a�i�n 
�as ���ugh� ��� a s�l�i�i��� �n ��hal�f �f �h� �h��� �hil����n, supp����� ��� a l������ 
�f au�h��i��� f��m �h� gua��ian ad litem app�in��� ��� �h� ��u�� �� saf�gua�� �h� 
in����s�s �f �h� �hil����n in �h� ��m�s�i� p������ings.  This �as �hal�l��ng�� ��� �h� 
G����nm�n� �h� a�gu�� �ha� n�i�h�� �h� s�l�i�i��� n�� �h� gua��ian ad litem ha� 
au�h��i��� �� a�� �n �h� �hil����n’s ��hal�f in �h� p������ings un��� �h� �u��p�an 
C�n��n�i�n.  �������, �h� C�mmissi�n ��j����� �h� G����nm�n�’s ��j���i�ns, 
�mphasising �ha� i� ��ul�� n�� �ak� a ��s��i��i�� �� ���hni�al� app��a�h �� su�h 
qu�s�i�ns, as �hil����n g�n��al�l��� ��l�i�� �n ��h��s �� ��p��s�n� �h�i� in����s�s, an� 
��qui��� sp��ifi� p������i�n �f �h�i� in����s�s �hi�h ha� �� �� ���h p�a��i�al� an� 
�ff���i��.  N� ��nfli�� �f in����s�s �as f�un� �� a�is� an� �n �h� fa��s �h��� �as n� 
al����na�i�� m�ans �f ��p��s�n�a�i�n.

3.1.4 Death of an Applicant

Th� C�u�� �il�l� n�� a���p� appl�i�a�i�ns in �h� nam� �f a ����as�� p��s�n.  �������, 
i� is ��l�l� �s�a�l�ish�� �ha� an appl�i�a�i�n �an �� ���ugh� �n ��hal�f �f �h� ����as�� ��� 
a �l��s� ��l�a�i�� �� h�i�.  F�� ��ampl��, �h� �as� �f McCann v UK,39 ��n���ning �h� fa�al� 
sh���ing �f �h��� m�m���s �f �h� I�A in Gi��al��a� ��� B�i�ish s�l��i��s, �as ���ugh� 
��� m�m���s �f �h� �i��ims’ famil�i�s �h� ���� ��p��s�n�a�i��s �f �h� �s�a��s �f �h� 
����as��.  In Keenan v UK,40 f�l�l���ing h�� s�n’s sui�i�� in p�is�n, �h� appl�i�an� 
��mpl�ain�� �f �h� p�is�n au�h��i�i�s’ fail�u�� �� �ak� a��qua�� s��ps �� saf�gua�� h�� 
s�n’s l�if�.  

I� is not n���ssa��� f�� an appl�i�an� in su�h �as�s �� ha�� �� �s�a�l�ish finan�ial� 

36  �C��� Appl�. N�. 19823/92, Ju�gm�n� �f 23 S�p��m��� 1994, (1995) 19 ���� 139.
37  P, C and S v UK, �C��� Appl�. N�. 56547/00, Ju�gm�n� �f 11.����m��� 2001
38  �C��� Appl�. N�. 23715/94, Ju�gm�n� �f 20 Ma�� 1996, (1996) 22 ���� C� 148.
39  �C��� Appl�. N�. 18984/91, Ju�gm�n� �f 27 S�p��m��� 1995, (1996) 21 ���� 97.
40  �C��� Appl�. N�. 27229/95, C�mm. ��p. 6 S�p��m��� 1999. 
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��p�n��n��� �� p��unia��� l��ss.  In Keenan, �h� appl�i�an�’s s�n ha� ���n ���� 18 
�h�n h� �i�� an� h� ha� n� ��p�n�an�s, �hi�h �ff���i��l��� �ul��� �u� p������ings 
un��� �h� Fa�al� A��i��n�s A�� 1976 �� f�� ����a��m�n� �amag�s.  Th� a�s�n�� �f 
an�� p��unia��� l��ss �i� n�� p����n� M�s ���nan f��m making an appl�i�a�i�n �� �h� 
�u��p�an C�mmissi�n an� in���� �h� ����� fa�� �ha� sh� ��ul�� n�� ��ing ��m�s�i� 
p������ings in ��sp��� �f h�� s�n’s ��a�h l��� �� a fin�ing ��� �h� C�u�� �f a �i�l�a�i�n 
�f �h� �igh� �� an �ff���i�� ��m���� un��� A��i�l�� 13.41

Wh��� �h� s�an�ing �f an appl�i�an� �� ��ing C�n��n�i�n p������ings in ��sp��� �f a 
����as�� ��l�a�i�� has ���n �hal�l��ng��, �h� S��as��u�g ins�i�u�i�ns ha�� un���l�in�� 
�h� ��j���i�� an� pu�p�s� �f �h� C�n��n�i�n as ��ing �� p���i�� p�a��i�al� an� 
�ff���i�� saf�gua��s.42

If an appl�i�an� �i�s �hil�s� a �as� is p�n�ing ��f��� �h� C�u��, �h� �as� �an usual�l��� 
�� ��n�inu�� ��� �h� appl�i�an�’s �l��s� ��l�a�i��s �� h�i�s, if �ha� p��s�n has a l��gi�ima�� 
in����s�, �� if �h� C�u�� is sa�isfi�� �ha� �h� ��mpl�ain� is �f g�n��al� imp���an��.  
F�� ��ampl��, �h� pa��n�s �f a ha�m�phil�ia� �h� ha� ��n��a���� �IV ��ul�� 
��n�inu� an appl�i�a�i�n ���ugh� in ��sp��� �f �h� l��ng�h �f ��m�s�i� p������ings 
f�� ��mp�nsa�i�n f�l�l���ing �h� appl�i�an�’s ��a�h.43  In Laskey, Jaggard and Brown 
v UK,44 a �as� ��n���ning ��iminal� p������ings f�� assaul�� ���ugh� in ��l�a�i�n �� 
sa��mas��his�i� a��i�i�i�s, �h��� �as n� ��j���i�n �� �h� fa�h�� �f �h� fi�s� appl�i�an� 
��n�inuing �i�h �h� p������ings f�l�l���ing �h� fi�s� appl�i�an�’s ��a�h.

3.1.5 Public Corporations

��u�l�i� ���i�s, su�h as ��un�il�s, �ann�� mak� appl�i�a�i�ns �� �h� �C���, as A��i�l�� 
34 �nl��� p��mi�s a ‘p��s�n, n�n-g����nm�n�al� ��ganisa�i�n �� g��up �f in�i�i�ual�s’ �� 
p��i�i�n �h� C�u��.  This �ul�� ���l�u��s an�� ‘����n��al�is�� au�h��i�[��] �ha� �����is�[s] 
pu�l�i� fun��i�ns’.45

41  Keenan v UK, �C��� Appl�. N�. 27229/95, Ju�gm�n� �f 18 Ap�il� 2001.
42   S��, f�� ��ampl��, Yasa v Turkey �C��� Appl�. 22495/93, Ju�gm�n� �f 2 S�p��m��� 1988, (1999) 

28 ���� 408; Kurt v Turkey, �C��� Appl�. N�. 24276/94, Ju�gm�n� �f 25 Ma�� 1998, (1999) 29 
���� 373.

43  X v France, �C��� Appl�. N�. 9993/82, Ju�gm�n� �f 31 Ma��h 1992, (1992) 14 ���� 483.
44  �C��� Appl�. N�. 21627/93, Ju�gm�n� �f 19 F���ua��� 1997, (1997) 24 ���� 39.
45   Danderyds Kommun v Sweden, �C��� Appl�. N�. 52559/99, Ju�gm�n� �f 7 Jun� 2001. S�� al�s� 16 

Austrian Communes and some of their councillors v Austria, �C��� Appl�. N�. 5765/77, Ju�gm�n� �f 
31 Ma�� 1974; Rothenthurm Commune v Switzerland,  �C��� Appl�. N�. 13252/87, Ju�gm�n� �f 14 
����m��� 1988;  59 �� 251 (1988) Ayuntamiento de M v Spain, �C��� Appl�. N�. 15090/89, ���. �f 
7 Janua��� 1991, 68 �� 209; The Province of Bari, Sorrention and Messeni Nemagna v Italy, �C��� 
Appl�. N�. 41877/98, Ju�gm�n� �f 15 S�p��m��� 1998; The Municipal Section of Antilly v France, 
�C��� Appl�. N�. 45129/98, ���. 23 N���m��� 1999, ���� 1999-VIII & Ayuntamiento de Mula 
v Spain, �C��� Appl�. N�. 55346/00, ���. 1 F���ua��� 2001. F�� �h� p�si�i�n �f �h� BBC, s�� BBC v 
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3.2 Who Can Claim to be a Victim?

In a�����an�� �i�h A��i�l�� 34, an appl�i�an� mus� �l�aim �� �� �h� victim �f a �i�l�a�i�n 
�f �n� �� m��� C�n��n�i�n �igh�s.  Th� C�u�� �il�l� �nl��� ��nsi��� �h� pa��i�ul�a� 
�i��ums�an��s �f �a�h �as� an� �il�l� n�� p��mi� a�s��a�� �hal�l��ng�s (actio popularis),46 
n�� �il�l� �h� C�u�� a�mi� h��p��h��i�al� ���a�h�s.  This ma�� l��a� �� al�l� �� pa�� �f 
C�n��n�i�n appl�i�a�i�ns ��ing ��j�����.  F�� ��ampl��, in Buckley v UK47 �h� appl�i�an�, 
�h� �as a g��ps��, ��mpl�ain�� �ha� sh� �as p����n��� f��m l�i�ing in �a�a�ans �n h�� 
��n l�an� �i�h h�� famil��� an� f��m f�l�l���ing a l�if� as a ��a��l�l���.  Th� appl�i�an� al�s� 
��mpl�ain�� �� �h� C�u�� �f �h� p���isi�ns �f �h� Ca�a�an Si��s A�� 1968 an� �h� 
C�iminal� Jus�i�� an� ��u�l�i� O���� A�� 1994 �hi�h ��iminal�is�� �h� us� �f g��ps�� 
�a�a�ans in ����ain �i��ums�an��s.  �������, �h� C�u�� f�un� �ha� as m�asu��s ha� 
���n �ak�n agains� �h� appl�i�an� un��� n�i�h�� s�a�u��, �h�s� pa��i�ul�a� ��mpl�ain�s 
��ul�� n�� �� ��nsi�����.

Th� ��s� appl�i�� ��� �h� C�u�� is �ha� �h� appl�i�an� mus� sh�� �ha� s/h� has ���n 
p��s�nal�l��� �� �i����l��� aff����� ��� �h� al�l��g�� C�n��n�i�n �i�l�a�i�n.

Th� �i��im ��s� ma�� �ul�� �u� s�m� appl�i�an�s in a �as�, �u� n�� ��h��s.48  In Ahmed and 
Others v UK,49 a ��mpl�ain� ma�� ��� �h� uni�n UNISON ��n���ning �h� ��s��i��i�ns 
�n �h� p�l�i�i�al� a��i�i�i�s �f l���al� g����nm�n� �ffi���s �as ���l�a��� ina�missi�l��.  
Th� C�mmissi�n f�un� �ha� �h� ��gul�a�i�ns in qu�s�i�n50 �i� n�� aff��� �h� �igh�s �f 
�h� uni�n as su�h (un��� A��i�l��s 10 �� 11) an� �h���f��� UNISON ��ul�� n�� �l�aim 
�� �� a �i��im �f a �i�l�a�i�n �f �h� C�n��n�i�n.  �������, appl�i�a�i�ns ���ugh� 
��� in�i�i�ual� l���al� g����nm�n� �ffi���s �h� ���� aff����� ��� �h� ��gul�a�i�ns ���� 
���l�a��� a�missi�l��.  Th���f��� if �h��� a�� ��u��s a��u� an appl�i�an� ��ganisa�i�n’s 
�i��im s�a�us, i� is a��isa�l�� �� in�l�u�� a� l��as� �n� in�i�i�ual� �i��im as an 
appl�i�an�.

Th� S��as��u�g ins�i�u�i�ns ha�� al�l����� a ��g��� �f fl��i�il�i��� in ����ain 
�i��ums�an��s in ��fining �ha� is m�an� ��� a ‘�i��im’.  Wh��� �h��� is an�� ��u�� 
a��u� an in�i�i�ual�’s ‘�i��im’ s�a�us, p�a��i�i�n��s sh�ul�� ��nsi��� �a��ful�l��� �h��h�� 
�h�i� �l�i�n�s fal�l� in�� an�� �f �h� �a��g��i�s s�� �u� ��l���.

UK, �C��� Appl�. N�. 25978/94, Ju�gm�n� �f 19 Janua��� 1996, 84-A �� 129, (1996) ���L� 322.
46   S��, f�� ��ampl��, Lindsay and Others v UK, �C��� Appl�. N�. 31699/96, ���. �f 17 Janua��� 1997 

– appl�i�a�i�n �l�aiming �� ��p��s�n� m��� �han 1 mil�l�i�n p��pl�� in N���h��n I��l�an� ���l�a��� ina�-
missi�l�� �a�i�n� p��s�na� �i�h �h� p���isi�ns �f �h� C�n��n�i�n.

47  �C��� Appl�. N�. 20348/92, Ju�gm�n� �f 25 S�p��m��� 1996, (1997) 23 ���� 101.
48   S��, f�� ��ampl��, Bowman and the Society for the Protection of Unborn Children v UK, �C��� Appl�. 

N�. 24839/94, Ju�gm�n� �f 4 ����m��� 1995.
49   �C��� Appl�. N�. 22954/93, Ju�gm�n� �f 12 S�p��m��� 1995. S�� al�s�, f�� ��ampl��, Purcell and 

Others v Ireland, �C��� Appl�. N�. 15404/89, Ju�gm�n� �f 16 Ap�il� 1991.
50  Th� L��al� G����nm�n� Offi���s (���l�i�i�al� ��s��i��i�ns) ��gul�a�i�ns 1990.
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3.2.1 Potential Victims

A��i�l�� 34 ma�� p��mi� an appl�i�an� �� ��mpl�ain �ha� �h� l�a� i�s�l�f �i�l�a��s �h�i� 
C�n��n�i�n �igh�s, ���n if �h��� has ���n n� sp��ifi� m�asu�� impl��m�n��� agains� 
�h�m.  �������, p���n�ial� �i��ims �f C�n��n�i�n �i�l�a�i�ns mus� sa�isf�� �h� C�u�� 
�ha� �h��� is a ��al� p��s�nal� �isk �f ��ing �i����l��� aff����� ��� �h� �i�l�a�i�n.51

Th�s� ��nsi����� �� �� a� �isk ha�� fal�l��n in�� �a�i�us �a��g��i�s, in�l�u�ing �h�s� a� 
�isk �f ��iminal� p��s��u�i�n.  Th� �as�s �f Dudgeon v UK,52 Norris v Ireland,53 Modinos 
v Cyprus54 al�l� ��n���n�� ��m�s�i� l��gisl�a�i�n ��iminal�ising h�m�s��ual� a��s.55  In 
Dudgeon, �h� appl�i�an� ��mpl�ain�� �ha� h� �as l�ia�l�� �� p��s��u�i�n ���aus� �f his 
h�m�s��ual� ��n�u�� an� ��mpl�ain�� �f �h� f�a�, suff��ing an� ps���h�l��gi�al� �is���ss 
�aus�� ��� �h� ����� ��is��n�� �f �h� l�a�s in qu�s�i�n.  �� ha� ���n qu�s�i�n�� ��� 
�h� p�l�i�� a��u� his h�m�s��ual� a��i�i�i�s an� his h�us� ha� ���n s�a��h��, �u� 
��iminal� p������ings ha� n�� ���n ���ugh� agains� him.  N�����h�l��ss, �h� C�u�� 
a���p��� �ha� �h� ����� ��is��n�� �f �h� l��gisl�a�i�n ��n�inu�usl��� an� �i����l��� aff����� 
his p�i�a�� l�if�.  I� �as al�s� ��l���an� �ha� �h� l�a� in qu�s�i�n �as n�� a ‘��a� l������’.

An��h�� �a��g���� �f p���n�ial� �i��ims in�l�u��s �h�s� �h� fal�l� in�� a pa��i�ul�a� 
g��up �i�hin s��i���� �h� migh� �� aff����� ��� a pa��i�ul�a� m�asu�� �� �missi�n.  
In Balmer-Schafroth v Switzerland56 �h� G����nm�n� a�gu�� �ha� �h� appl�i�an�s �h� 
���� ��si��n�s l�i�ing �l��s� �� a nu�l��a� p���� s�a�i�n ��ul�� n�� �l�aim �� �� �i��ims �f 
a ���isi�n �� ����n� �h� p���� s�a�i�n’s �p��a�ing l�i��n�� ���aus� �h� ��ns�qu�n��s 
�f �h� �i�l�a�i�ns �f �hi�h �h��� ��mpl�ain�� ���� ��� ��m��� �� aff��� �h�m �i����l��� 
an� p��s�nal�l���.  �������, �h� C�u�� ��j����� �h�s� a�gum�n�s, as �h� appl�i�an�s’ 
��j���i�ns ha� ���n f�un� a�missi�l�� ��� �h� S�iss F����al� C�un�il� an� ���aus� 
�h��� ��ul�� �� a C�n��n�i�n �i�l�a�i�n ���n in �h� a�s�n�� �f p��ju�i��.

�����n�ial� �i�l�a�i�ns �f �h� C�n��n�i�n �il�l� al�s� a�is� in �as�s ��n���ning sp��ifi� 
m�asu��s �hi�h, if impl��m�n���, ��ul�� ���a�h �h� C�n��n�i�n.  This �ft�n a�is�s in 

51   S��, f�� ��ampl��, Open Door Counselling and Dublin Well Woman v Ireland �C��� Appl�. N�s. 
14234/88 an� 14253/88 S��i�s A, N�. 246 , Ju�gm�n� �f 29 O������ 1992, (1993) 15 ���� 244, 
pa�a. 44 & Johnston and Others v Ireland �C��� Appl�. N�. 9697/82, S��i�s A, N�. 112, Ju�gm�n� �f 
18 ����m��� 1986, (1987) 9 ���� 203, pa�a. 42. 

52  �C��� Appl�. N�. 7525/76, Ju�gm�n� �f 22 O������ 1981, (1982) 4 ���� 149.
53   �C��� Appl�. N�. 10581/83, S��i�s A, N�. 142 , Ju�gm�n� �f 26 O������ 1988, (1991) 13 ���� 

186.
54  �C��� Appl�. N�. 15070/89, S��i�s A, N�. 259 , Ju�gm�n� �f 22 Ap�il� 1993, (1993) 16 ���� 485.
55   S�� al�s� Sutherland v UK, �C��� Appl�. N�. 25186/94, C�mm. ��p. 1 Jul��� 1997, (1997) 24 ���� 

C� 22; A.D.T. v UK, �C��� Appl�. N�. 35765/97, Ju�gm�n� �f 31 Jul��� 2000, (2001) 31 ���� 33.
56   �C��� Appl�. N�. 22110/93, Ju�gm�n� �f 26 Augus� 1997, (1998) 25 ���� 598, pa�as. 24-26. S�� 

al�s�, f�� ��ampl��, Amuur v France, �C��� Appl�. N�. 19776/92, Ju�gm�n� �f 25 Jun� 1996, (1996) 
22 ���� 533, pa�a. 36.
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�h� ��n���� �f immig�a�i�n �� ����a�i�i�n �as�s.  Th� �as� �f Soering v UK57 ��n���n�� 
�h� ���isi�n �f �h� ��m� S�����a��� �� ����a�i�� �h� appl�i�an� �� �h� US �h��� h� 
fa��� �api�al� mu���� �ha�g�s in Vi�ginia an� a p�ssi�l�� ��a�h s�n��n��. Th���f���, 
if h� ���� s�n��n��� �� ��a�h, h� ��ul�� �� ��p�s�� �� �h� ‘��a�h ��� ph�n�m�n�n’ 
�hi�h h� �l�aim�� ��ul�� �i�l�a�� A��i�l�� 3.  In �h�s� �i��ums�an��s, �h� C�u�� f�un� 
�ha� �h� ��sp�nsi�il�i��� �f �h� S�a�� ��ul�� �� �ngag�� �h��� �h��� ���� su�s�an�ial� 
g��un�s f�� ��l�i��ing �ha�, if ����a�i���, �h� appl�i�an� fa��� a ��al� �isk �f ��ing 
su�j����� �� ����u�� �� inhuman �� ��g�a�ing ���a�m�n� �� punishm�n�.  Tha� ha� 
�� �� �h� �as�, in ����� �� �nsu�� �h� �ff���i��n�ss �f �h� A��i�l�� 3 saf�gua��s, gi��n 
�h� s��i�us an� i���pa�a�l�� na�u�� �f �h� suff��ing �hi�h �h� appl�i�an� fa���. Th��� 
ha�� ���n man�� ��ampl��s �f appl�i�an�s ��mpl�aining �f p��sp���i�� �i�l�a�i�ns in 
��p���a�i�n �as�s.58  In Chahal v UK59 �h� appl�i�an� ��mpl�ain�� �ha� his ��p���a�i�n 
�� In�ia ��ul�� �i�l�a�� his �igh�s un��� A��i�l�� 3 ���aus� as a Sikh p�l�i�i�al� a��i�is� 
h� �isk�� ��ing su�j����� �� ����u��.  Th� S�a��’s ��sp�nsi�il�i��� �il�l� �� �ngag�� �h��� 
�h��� a�� su�s�an�ial� g��un�s f�� ��l�i��ing �ha� �h� appl�i�an�, if ��p�l�l���, ��ul�� fa�� 
a ��al� �isk �f ���a�m�n� ��n��a��� �� A��i�l�� 3.  In D v UK60 �h� appl�i�an�, �h� �as 
suff��ing f��m �h� a��an��� s�ag�s �f �h� AI�S �i�us, ��mpl�ain�� �f a �i�l�a�i�n 
�f A��i�l�� 3 ���� h� �� �� ��m���� �� S� �i��s, �h��� h� �as ���n, ���aus� �h� 
l�a�k �f a��qua�� m��i�al� ���a�m�n� ��ul�� ��p�s� him �� inhuman an� ��g�a�ing 
���a�m�n�.

N�����h�l��ss, appl�i�an�s �il�l� �� ��qui��� �� �ai� f�� �h� final� ���isi�n in an�� ��m�s�i� 
p������ings an� �� ��haus� a�ail�a�l�� an� �ff���i�� a��nu�s �f app�al� ��f��� �h�i� 
��mpl�ain�s �il�l� �� a�mi���� ��� �h� C�u��.61 

Th� ����n� �f �h� s������� �f l��gisl�a�i�n �� m�asu��s �ak�n ��� pu�l�i� au�h��i�i�s ma�� 
ha�� a ��a�ing �n �h� qu�s�i�n �f �i��im s�a�us.  In Klass and others v Germany,62 
�h� appl�i�an� l�a�����s ��mpl�ain�� a��u� �h� ��m�s�i� l�a� in G��man�� ��l�a�ing �� 
s����� su���il�l�an��, ���n �h�ugh �h��� ha� n� ��i��n�� �ha� �h��� ha� ���n un��� 
su���il�l�an�� �h�ms�l���s.  Th� C�u�� f�un� �ha� �h� appl�i�an�s sh�ul�� n�� �� 
p����n��� f��m �l�aiming �� �� �i��ims �f �h� al�l��g�� �i�l�a�i�n �h���, ���aus� �f 
�h� s������� �f �h� m�asu��s in qu�s�i�n, i� �as n�� p�ssi�l�� �� p���� an�� sp��ifi� 
impl��m�n�a�i�n agains� �h� appl�i�an�.  A�����ingl���, appl�i�an�s ma�� in ����ain 
�i��ums�an��s l��gi�ima��l��� ��mpl�ain �� �h� C�u�� �f ��ing a �i��im �f a �i�l�a�i�n 

57  �C��� Appl�. N�. 14038/88, S��i�s A, N�. 161 , Ju�gm�n� �f 7 Jul��� 1989, (1989) 11 ����. 439.
58   S��, f�� ��ampl��, Hilal v United Kingdom, �C��� Appl�. N�. 45276/99, Ju�gm�n� �f 6 Ma��h 2001.
59  �C��� Appl�. N�. 22414/93, Ju�gm�n� �f 15 N���m��� 1996, (1997) 23 ���� 413.
60   �C��� Appl�. N�. 30240/96, Ju�gm�n� �f 2 Ma�� 1997, (1997) 24 ���� 423. Bu� s�� Bensaid v 

United Kingdom, �C��� Appl�. N�. 44599/98, Ju�gm�n� �f 6 F���ua��� 2001.
61   S��, f�� ��ampl��,Vijayanathan and Pusparajah v France, �C��� Appl�. N�s.17550/90 an� 17825/91, 

S��i�s A, N�. 241-B , Ju�gm�n� �f 27 Augus� 1992, (1993) 15 ���� 62.
62  �C��� Appl�. N�. 5029/71, Ju�gm�n� �f 6 S�p��m��� 1978, (1978) 2 ����. 214.
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���aus� �f �h� m��� ��is��n�� �f s����� m�asu��s.63

3.2.2 Indirect Victims

An in�i�i�ual� �h� is n�� �i����l��� aff����� ��� a pa��i�ul�a� m�asu�� �� �missi�n ma�� 
n�����h�l��ss ha�� ���n ‘in�i����l���’ aff����� ��� �h� �i�l�a�i�n �f �h� C�n��n�i�n �igh�s 
�f an��h�� p��s�n.  This ma�� �ft�n �� �h� �as� in ��sp��� �f �l��s� famil��� ��nn���i�ns, 
�u� i� ��ul�� al�s� in�l�u�� ��h�� �hi�� pa��i�s.  F�� ��ampl��, famil��� m�m���s �f a p��s�n 
�h� is su�j��� �� a ��p���a�i�n ���isi�n migh� �l�aim �� �� a �i��im �f a C�n��n�i�n 
�i�l�a�i�n.  Th� �as� �f Chahal v UK64 ��n���n�� �h� p��p�s�� ��p���a�i�n �f M� 
Chahal�, a Sikh s�pa�a�is� l��a���, �n g��un�s �ha� h� p�s�� a �h��a� �� na�i�nal� 
s��u�i���. N�� �nl��� �i� M� Chahal� hims�l�f ��ing p������ings un��� �h� C�n��n�i�n, 
�u� s� ��� �i� his �if� an� �hil����n, a�guing �ha� his ��p���a�i�n ��ul�� �i�l�a�� �h�i� 
�igh� �� ��sp��� f�� famil��� l�if� un��� A��i�l�� 8.  Th� �as� �f Abdulaziz, Cabales and 
Balkandali v UK65 ��n���n�� �h� 1971 Immig�a�i�n A�� an� �ul��s �hi�h p����n��� 
�h� appl�i�an�s’ hus�an�s f��m ��maining �i�h �h�m �� j�ining �h�m in �h� U�.  Th� 
�as� �as ���ugh� ��� �h� �i��s �h� ���� l�a�ful�l��� an� p��man�n�l��� s���l��� in �h� 
U� an� �h� C�u�� f�un� a �i�l�a�i�n �f A��i�l�� 8 �ak�n ��g��h�� �i�h A��i�l�� 14 (as 
�i��ims �f s�� �is��imina�i�n) an� �f A��i�l�� 13.

3.2.3 Absence of Requirement for ‘prejudice’

Th��� is n� n��� f�� a ‘�i��im’ �� ha�� suff���� ‘p��ju�i��’ �� ‘����im�n�’, �hi�h 
is ��l���an� �nl��� in ��l�a�i�n �� a�a��s �f ‘jus� sa�isfa��i�n’ un��� A��i�l�� 41 �f �h� 
C�n��n�i�n (f��m��l��� A��i�l�� 50).66

F�� ��ampl��, in CC v UK,67 �h� appl�i�an� ��mpl�ain�� �f au��ma�i� p��-��ial� 
����n�i�n. Th� C�mmissi�n f�un� �ha� �h� ���u��i�n �f �h� p��i�� �f p��-��ial� 
����n�i�n f��m his s�n��n�� �i� n�� ��m��� his �i��im s�a�us as i� �i� n�� ��ns�i�u�� 
an a�kn��l���g�m�n� �ha� �h� C�n��n�i�n ha� ���n �i�l�a���.

Th� p�si�i�n ma�� �� �iff���n�, h������, �h��� �h� na�i�nal� au�h��i�i�s ha�� 
a�kn��l���g��, �i�h�� ��p��ssl��� �� in su�s�an��, �ha� �h��� has ���n a �i�l�a�i�n �f 

63   S�� al�s�, f�� ��ampl��, Virginia Matthews v UK, �C��� Appl�. N�. 28576/95, Ju�gm�n� �f 16 O���-
��� 1996 – al�l��ga�i�n �ha� appl�i�an� p�a�� �ampaign��’s ��l��ph�n� �al�l�s ha� ���n in�����p���.

64  �C��� Appl�. N�. 22414/93, Ju�gm�n� �f 15 N���m��� 1996, (1997) 23 ���� 413.
65  �C��� Appl�. N�s. 9214/80, 9473/81 an� 9474/81, Ju�gm�n� �f 28 Ma�� 1985, (1985) 7 ���� 471.
66   S��, f�� ��ampl��, Balmer-Schafroth v Switzerland �C��� Appl�. N�.22110/93, Ju�gm�n� �f 26 Au-

gus� 1997, (1998) 25 ���� 598, pa�a. 26 & Amuur v France, �C��� Appl�. N�. 19776/92, (1996) 
22 ���� 533, pa�a. 36.

67  �C��� Appl�. N�. 32819/96, Ju�gm�n� �f 1 ����m��� 1997.
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�h� C�n��n�i�n an� �h��� �����ss has �h�n ���n p���i��� �� �h� �i��im.68 This is 
�is�uss�� fu��h�� ��l���.

3.2.4 Losing Victim Status

Appl�i�an�s ma�� l��s� �h�i� s�a�us as ‘�i��ims’ f�� �h� pu�p�s�s �f A��i�l�� 34. F�� 
��ampl��, an appl�i�an�’s s�a�us ma�� �� aff����� ��� s���l��m�n� �f ��m�s�i� p������ings, 
�� a�qui��al� in ��iminal� p������ings,69 a su���ssful� app�al� �� �is��n�inua�i�n �f 
�h� ��m�s�i� p������ings.  F�� ��ampl��, in Caraher v UK70 �h� appl�i�an� al�l��g�� 
�i�l�a�i�ns �f A��i�l��s 2 an� 13 a�ising f��m �h� fa�al� sh���ing �f h�� hus�an� ��� 
B�i�ish s�l��i��s in N���h��n I��l�an�.  T�� s�l��i��s ���� p��s��u��� f�� �h� sh���ing, 
�u� ���� a�qui����.  Th� appl�i�a�i�n �as in����u��� in S��as��u�g in 1994. In 
1998 �h� appl�i�an� s���l��� a �igh C�u�� a��i�n agains� �h� Minis���� �f ��f�n�� f�� 
agg�a�a��� �amag�s in ��sp��� �f �h� ��a�h �f h�� hus�an� �n ����ip� �f £50,000 in 
ful�l� an� final� s���l��m�n� �f al�l� �l�aims.  Th� appl�i�a�i�n �as su�s�qu�n�l��� ���l�a��� 
ina�missi�l�� as �h� C�u�� f�un� �ha� �h� appl�i�an� ��ul�� n� l��ng�� �l�aim �� �� 
a �i��im �f a �i�l�a�i�n �f �h� C�n��n�i�n, ha�ing s���l��� �h� �i�il� p������ings.  
�������, an a�a�� �f �amag�s f��m �h� C�iminal� Inju�i�s C�mp�nsa�i�n S�h�m� 
�il�l� n�� ��m��� an appl�i�an�’s �i��im s�a�us.71

In Eckle v Federal Republic of Germany,72 �h� C�u�� l�ai� ���n a �h���f�l�� ��s� as �� 
�h�n an appl�i�an� ��ul�� �� ��nsi����� �� ha�� l��s� �h�i� �i��im s�a�us:

(i) Wh��� �h� na�i�nal� au�h��i�i�s ha� a�kn��l���g�� �ha� �h��� ha� ���n a 
���a�h �f �h� C�n��n�i�n, �i�h�� ��p��ssl���, �� in su�s�an��; an�

(ii) Wh��� �h� appl�i�an� ha� ���n p���i��� �i�h �����ss; an�
(iii) Th� appl�i�an� ha� ���n ���a��� in su�h a �a�� �ha� �h��� ���� suffi�i�n� 

in�i�a�i�ns �� al�l��� an ass�ssm�n� �f �h� ����n� �� �hi�h �h� �i�l�a�i�n �as 
�ak�n in�� a���un�.

Appl���ing �his ��s� in �h� �as� �f Ludi v Switzerland,73 �h� C�u�� ��j����� �h� 

68   Eckle v Federal Republic of Germany, �C��� Appl�. N�. 8130/78, Ju�gm�n� �f 15 Jul��� 1982, (1983) 
5 ���� 1, pa�a. 66.

69   �������, an a�qui��al� ma�� s�il�l� m�an �ha� an appl�i�an� �an �l�aim �� �� a �i��im �f p�����u�al� �i�l�a-
�i�ns – s��, f�� ��ampl��, Heaney and McGuinness v Ireland, �C��� Appl�. N�. 34720/97, Ju�gm�n� 
�f 21 ����m��� 2000.

70  �C��� Appl�. N�. 24520/94, Ju�gm�n� �f 11 Janua��� 2000.
71  Z.W. v UK, �C��� Appl�. N�. 34962/97, Ju�gm�n� �f 27 N���m��� 2001.
72   �C��� Appl�. N�. 8130/78, S��i�s A, N�.51, Ju�gm�n� �f 15 Jul��� 1982, (1983) 5 ���� 1, pa�a. 

66. S�� al�s� Dalban v Romania, �C��� Appl�. N�. 28114/95, Ju�gm�n� �f 28 S�p��m��� 1999 an� 
Amuur v France �C��� Appl�. N�. 19776/92, Ju�gm�n� �f 25 Jun� 1996, (1996) 22 ���� 533.

73  �C��� Appl�. N�. 12433/86, Ju�gm�n� �f 15 Jun� 1992, (1993) 15 ���� 173.



Taking Cas�s �� �h� �u��p�an C�u�� �f �uman �igh�s

47

G����nm�n�’s a�gum�n�s �ha� �h� appl�i�an� �as n� l��ng�� a �i��im �f a C�n��n�i�n 
�i�l�a�i�n ���aus� his s�n��n�� ha� ���n ���u��� ��� �h� C�u�� �f App�al�.  Th� 
C�u�� f�un� �ha� �a�h�� �han a�kn��l���ging �ha� �h� us� �f an un�������� ag�n� 
in �h� ��iminal� p������ings agains� �h� appl�i�an� ha� �i�l�a��� �h� C�n��n�i�n, �h� 
au�h��i�i�s ha� ��p��ssl��� ���i��� �ha� i� ha� ���n ��mpa�i�l�� �i�h �h� C�n��n�i�n’s 
��l�iga�i�ns. 

Wh��� in���f���n��s �i�h �igh�s a�� �aus�� ��� ‘in�i��n�al� �����s’ �a�h�� �han ��ing 
��l�i���a�� an� s��s��ma�i�, a f��mal� ap�l��g�� ma�� ��m��� �h� appl�i�an�’s �i��im 
s�a�us. F�� ��ampl��, an ap�l��g�� f�� in���f���n�� �i�h p�is�n��s’ �����sp�n��n��, 
an� an assu�an�� �ha� s��ps ��ul�� �� �ak�n �� p����n� i� happ�ning again, ha�� ���n 
f�un� �� �� s�.74

3.3 When Inadmissibility Arguments can be Raised and Decided

Th� C�u�� ma�� ���l�a�� an appl�i�a�i�n ina�missi�l�� a� an�� s�ag� �f �h� p������ings 
(A��i�l�� 35(4)).  I� ma�� uph�l�� a ��sp�n��n� G����nm�n�’s a�gum�n�s �ha� �h� 
appl�i�an�s ha� fail��� �� ��haus� app��p�ia�� ��m�s�i� ��m��i�s a� �h� m��i�s s�ag� 
�f �h� �as�, ���n �h�ugh �h� �as� �as p���i�usl��� ���l�a��� a�missi�l��.75 

�������, �h� ��sp�n��n� G����nm�n� �il�l� �� s��pp�� f��m �aising n�� a�missi�il�i��� 
a�gum�n�s a� �h� m��i�s s�ag�, if �h�s� a�gum�n�s ���� n�� p���i�usl��� �ais�� 
a� �h� a�missi�il�i��� s�ag�,76 unl��ss �h��� a�� ����l��pm�n�s aft�� �h� a�missi�il�i��� 
���isi�n �hi�h a�� ��l���an� �� �h� qu�s�i�n �f a�missi�il�i��� am�un�ing �� sp��ial� 
�i��ums�an��s �a��an�ing i�s ��-��amina�i�n,77 su�h as a �����sal� �f ��m�s�i� �as� 
l�a� �� �h� in����u��i�n ��� �h� appl�i�an� �f a n�� ��mpl�ain�.  In McGonnell v UK,78 
�h� G����nm�n� a�gu�� ��f��� �h� C�u�� �ha� �h� appl�i�an� ha� fail��� �� ��haus� 
��m�s�i� ��m��i�s in ��l�a�i�n �� his ��mpl�ain� �ha� �h� ��m�s�i� p������ings 
ha� n�� ���n in��p�n��n� �� impa��ial�, as h� ha� fail��� �� app�al� �� �h� C�u�� �f 
App�al�.  Th� C�u�� f�un� �ha� �h� G����nm�n� ���� s��pp�� f��m ��l���ing �n su�h 
a�gum�n�s �hi�h ha� n�� ���n �ais�� ��f��� �h� C�mmissi�n.

74   S��, f�� ��ampl��, Faulkner v UK, �C��� Appl�. N�. 37471/97, ���. 18 S�p��m��� 2001 & Armstrong 
v UK, �C��� Appl�. N�. 48521/99, Ju�gm�n� �f 25 S�p��m��� 2001.

75   S��, f�� ��ampl��, Aytekin v Turkey, 22880/93, Ju�gm�n� �f 23 S�p��m��� 1998, (2001) 32 ���� 
22.

76   Artico v Italy, �C��� Appl�. N�. 6694/74, S��i�s A, N�. 37, Ju�gm�n� �f 13 Ma�� 1980, (1981) 3 
���� 1, pa�as. 27-28; Pine Valley Developments v Ireland �C��� Appl�. N�. 12742/87, Ju�gm�n� �f 
9 F���ua��� 1993, (1992) 14 ����. 319, pa�a. 45.

77   Stankov and the United Macedonian Organisation Ilinden v Bulgaria, �C��� Appl�. N�s. 29221/95 
an� 29225/95, Ju�gm�n� �f 2 O������ 2001, pa�a. 54.

78  Ju�gm�n� �f 8 F���ua��� 2000.
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3.4 Exhaustion of Domestic Remedies

B�� fa� �h� m�s� imp���an� �f a�missi�il�i��� �ul��s, in p�a��i��, a�� �h� ��qui��m�n� �� 
��haus� ��m�s�i� ��m��i�s an� �� l���g� an appl�i�a�i�n �i�h �h� �u��p�an C�u�� 
�i�hin si� m�n�hs f��m �h� �a�� �h�n �h� final� ���isi�n �as �ak�n.  Th� �ul��s a�� 
�l��s�l��� l�ink��, as �h� �im� l�imi� f�� l���ging an appl�i�a�i�n �il�l� ��p�n� up�n �h� 
����n� �f �h� ��m�s�i� ��m��i�s a�ail�a�l��.  ��sp�n��n� g����nm�n�s �il�l� f��qu�n�l��� 
�ais�, �h������ p�ssi�l��, an�� ��j���i�n �ha� ��m�s�i� ��m��i�s ha�� n�� ���n 
��haus���, �h���f��� �his is an a��a �h��� p�a��i�i�n��s n��� �� �� ����� �l��a� a��u� 
�h�i� �l�i�n�’s p�si�i�n.

Th� �a�i�nal�� f�� �h� ��m�s�i� ��m��i�s �ul�� is �h� p�in�ipl�� �ha� �h� ��m�s�i� 
au�h��i�i�s sh�ul�� al��a��s �� gi��n �h� �pp���uni��� �� pu� �igh� a C�n��n�i�n 
�i�l�a�i�n ��f��� �h� ma���� is �� �� ��nsi����� ��� �h� �u��p�an C�u��.  Th� �ul�� is 
�as�� �n �h� assump�i�n, ��fl����� in A��i�l�� 13, �ha� �h��� is in �h� ��m�s�i� s��s��m 
an �ff���i�� ��m���� a�ail�a�l�� in ��sp��� �f �h� al�l��g�� ���a�h, �h��h�� �� n�� �h� 
C�n��n�i�n is in���p��a��� in�� na�i�nal� l�a�.79

3.4.1 Burden of Proof

Appl�i�an�s a�� ��qui��� �� s�� �u� in �h�i� appl�i�a�i�n �h� s��ps �ak�n �� ��haus� 
��m�s�i� ��m��i�s.  Th� �u���n �f p���f is �h�n �n �h� ��sp�n��n� G����nm�n� �� 
�ais� n�n-��haus�i�n,80 ��� p�in�ing �� a ��m�s�i� ��m���� �hi�h in �h� �i��ums�an��s 
�f �h� pa��i�ul�a� �as� sh�ul�� ha�� ���n, �u� �hi�h ha� n�� ���n, in��k��.  Th� 
G����nm�n� mus� sa�isf�� �h� C�u�� �ha� �h� ��m���� �as an �ff���i�� �n� a�ail�a�l�� 
���h in �h����� an� in p�a��i�� a� �h� ��l���an� �im�.  This �il�l� m�an a ��m���� �ha� 
�as a���ssi�l��, �ha� �as �apa�l�� �f p���i�ing �����ss in ��sp��� �f �h� appl�i�an�’s 
��mpl�ain� an� �ff���� ��as�na�l�� p��sp���s �f su���ss.  If �h� G����nm�n� �ais�s 
an a�ail�a�l�� ��m���� �hi�h in i�s �i�� sh�ul�� ha�� ���n u�il�is��, �h� appl�i�an� mus� 
�i�h�� sh�� �h�� �h� ��m���� �as in fa�� ��haus���, �� �h�� �h� pu�p����� ��m���� is 
n�� a��qua�� �� �ff���i�� �� �ha� �h��� ���� sp��ial� ��as�ns a�s�l��ing �h� appl�i�an� 
f��m in��king �h� ��m���� (s�� ��l���).

A ��sp�n��n� G����nm�n� �h�s� su�missi�ns in ��l�a�i�n �� ��m�s�i� ��m��i�s a�� 
in��nsis��n� �i�h �h�i� a�gum�n�s in �h� ��m�s�i� p������ings �il�l� �� gi��n sh��� 

79   S��, f�� ��ampl��, Akdivar v Turkey, ����� �as� �C��� Appl�. N�. 21893/93, Ju�gm�n� �f 16 S�p-
��m��� 1996, (1997) 23 ���� 143, pa�a. 65.

80   De Wilde, Ooms and Versyp v Belgium �C��� Appl�. N�s. 2832/66, 2835/66 an� 2899/66, Ju�gm�n� 
�f 18 Jun� 1971, (1979) 1 ���� 373, pa�a. 60 & Deweer v Belgium �C��� Appl�. N�. 6903/75, Ju�g-
m�n� �f 27 F���ua��� 1980, (1980) 2 ���� 439, pa�a. 26.
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sh�ift ��� �h� C�u��.81 

An appl�i�an� sh�ul�� �ais� in ��m�s�i� p������ings �h� su�s�an�� �f �h� ��mpl�ain� 
�� �� ma�� �� �h� C�u��82 �n �h� �asis �ha� �h� ��m�s�i� ��u��s sh�ul�� ha�� �h� 
�pp���uni��� �� ���i�� �n a �l�aim ��f��� i� is ��nsi����� ��� �h� �u��p�an C�u��.  
F�� ��ampl��, in Ahmet Sadik v Greece,83 �h� appl�i�an� �as f�un� ��� �h� C�u�� n�� �� 
ha�� ��haus��� ��m�s�i� ��m��i�s as h� ha� a� n� s�ag� ��l�i�� �n A��i�l�� 10, �� �n 
�qui�al��n� a�gum�n�s, in �h� ��m�s�i� ��u��s, ���n �h�ugh A��i�l�� 10 �as �i����l��� 
appl�i�a�l�� in G���k l�a�.

3.4.2 Compliance with Domestic Procedural Rules

In �aising �h� issu� ��p��ssl��� �� in su�s�an�� in ��m�s�i� p������ings, an appl�i�an� 
�il�l� �� ��qui��� �� ha�� ��mpl�i�� �i�h �h� f��mal� an� p�����u�al� �ul��s, in�l�u�ing 
�im� l�imi�s, in �h� ��m�s�i� l�a� an� �� ha�� in��k�� an�� p�����u�al� m�ans �hi�h 
migh� ha�� p����n��� a ���a�h �f �h� C�n��n�i�n.84  ��m�s�i� ��m��i�s �il�l� 
a�����ingl��� n�� �� ��nsi����� ��haus��� if an appl�i�an� has n�� pu�su�� a ��m���� 
���aus� �h� �im� l�imi�s �� ��h�� p�����u�al� �ul��s ha�� n�� ���n ��mpl�i�� �i�h. 

3.4.3 Flexibility of the Rule

Th� C�u�� has sai� �ha� �h� �ul��s in A��i�l�� 35 sh�ul�� �� appl�i�� �i�h ‘s�m� ��g��� 
�f fl��i�il�i��� an� �i�h�u� ����ssi�� f��mal�ism’.85  This fl��i�il�i��� ��fl���s �h� fa�� 
�ha� �h� �ul�� is ��ing appl�i�� in �h� ��n���� �f a s��s��m in��n��� �� p������ human 
�igh�s86. Th���f��� �h� ��haus�i�n �f ��m�s�i� ��m��i�s �ul�� is n�� a�s�l�u��, n�� 
is i� appl�i�� au��ma�i�al�l���.  Th� �i��ums�an��s �f �a�h �as� a�� al��a��s ��nsi�����, 
in�l�u�ing �h� g�n��al� ��n���� in �hi�h �h� f��mal� ��m��i�s �p��a�� an� �h� 

81   Kolompar v Belgium, �C��� Appl�. N�. 11613/85, S��i�s A, N�. 235-C , Ju�gm�n� �f 24 S�p��m��� 
1992, (1993) 16 ���� 197.

82   S��, f�� ��ampl��, Glasenapp v Germany �C��� Appl�. N�.9228/80, S��i�s A, N�. 104, Ju�gm�n� �f 
28 Augus� 1986, (1987) 9 ����. 25, pa�as. 42-46. �������, i� ma�� n�� �� s��i��l��� n���ssa��� f�� �h� 
appl�i�an� �� ha�� ���n a pa���� �� �h� p������ings, p���i��� �ha� h��/his �l�aims ���� in su�s�an�� 
���ugh� �� �h� a���n�i�n �f �h� ��u��s (s��, f�� ��ampl��, P., C. & S v UK, �C��� Appl�. N�. 56547/00, 
Ju�gm�n� �f 11 ����m��� 2001).

83  �C��� Appl�. N�. 18877/91, Ju�gm�n� �f 15 N���m��� 1996, (1997) 24 ���� 323.
84   Cardot v France �C��� Appl�. N�.11069/84, Ju�gm�n� �f 19 Ma��h 1991, (1991) 13 ���� 853, 

pa�a. 34.
85   S��, f�� ��ampl��, Guzzardi v Italy, �C��� Appl�. N�. 7367/76, Ju�gm�n� �f 6 N���m��� 1980, 

(1981) 3 ���� 333, pa�a. 72 & Cardot v France  �C��� Appl�. N�. 11069/84, Ju�gm�n� �f 19 Ma��h 
1991, (1991) 13 ���� 853, pa�a. 34.

86   Akdivar v Turkey, ����� �as� �C��� Appl�. N�. 21893/93, Ju�gm�n� �f 16 S�p��m��� 1996, (1997) 
23 ���� 143, pa�a 69.
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p��s�nal� �i��ums�an��s �f �h� appl�i�an�.  Th� C�u�� �il�l� �h�n ��amin�, in al�l� �h� 
�i��ums�an��s �f �h� �as�, �h��h�� appl�i�an�s ha�� ��n� �������hing �ha� ��ul�� 
��as�na�l��� �� ��p����� �f �h�m �� ��haus� ��m�s�i� ��m��i�s.87

3.4.4 Availability, Effectiveness and Sufficiency of Remedies

Whil�s� A��i�l�� 35(1) s�a��s �ha� �h� C�u�� ma�� �nl��� ��al� �i�h a ma���� aft�� al�l� 
��m�s�i� ��m��i�s ha�� ���n ��haus���; an appl�i�an� is �nl��� ��qui��� �� pu�su� 
��m��i�s �hi�h a�� a�ail�a�l��, �ff���i�� an� suffi�i�n�.

F�� a ��m�s�i� ��m���� �� �� a�ail�a�l��, �h� appl�i�an� mus� �� a�l�� �� ini�ia�� 
�h� p������ings �i����l��� (�i�h�u� ��ing ��l�ian� up�n a pu�l�i� �ffi�ial�).  Th� 
una�ail�a�il�i��� �f l��gal� ai� ma�� aff��� �h� a���ssi�il�i��� �f a ��m����, ��p�n�ing up�n 
�h� appl�i�an�’s finan�ial� ��s�u���s, �h� ��mpl���i��� �f �h� ��m���� an� �h��h�� �� n�� 
l��gal� ��p��s�n�a�i�n is ��mpul�s���� in ��m�s�i� p������ings.88

Th� �u��p�an C�u�� �il�l� n�� �� sa�isfi�� �i�h ��sp�n��n� G����nm�n�s �aising �h� 
��is��n�� �f ��m��i�s �hi�h a�� �nl��� �h�����i�al�l��� a�ail�a�l��.  In �his ��sp���, �h� 
C�u�� ma�� ��qui�� �h� G����nm�n� �� p���u�� ��ampl��s �f �h� �l�aim�� ��m���� 
ha�ing ���n su���ssful�l��� u�il�is��.89 

A ��m���� �il�l� �� ��nsi����� �ff���i�� if i� ma�� p���i�� �����ss f�� �h� appl�i�an� in 
��sp��� �f �h� al�l��g�� C�n��n�i�n �i�l�a�i�n.  This in�l�u��s n�� �nl��� ju�i�ial� ��m��i�s, 
�u� al�s� an�� a�minis��a�i�� ��m�s�i� ��m���� �hi�h ma�� p���i�� (�in�ing) �����ss 
in �h� �i��ums�an��s �f �h� pa��i�ul�a� �as�.

Th� �pp���uni��� �� ��qu�s� an au�h��i��� �� ����nsi��� a ���isi�n i� has al���a��� 
�ak�n ���s n�� g�n��al�l��� ��ns�i�u�� a suffi�i�n� ��m����.90  Appl�i�an�s �il�l� al�s� n�� �� 
��qui��� �� ha�� pu�su�� ��m��i�s �hi�h a�� pu��l��� �is����i�na���.91

In �as�s �f ��u�� a��u� �h� �ff���i��n�ss �f a ��m�s�i� ��m����, in�l�u�ing an app�al� 
p����ss (s�� ��l���), f�� �h� pu�p�s�s �f �h� �C���’s ��haus�i�n �f ��m�s�i� ��m��i�s 
��s�, �h� ��m���� sh�ul�� �� pu�su��.  This has ���n f�un� �� �� pa��i�ul�a�l��� �h� �as� 
in a ��mm�n l�a� s��s��m, �h��� �h� ��u��s ����n� an� ����l��p p�in�ipl��s �h��ugh 

87  S��, f�� ��ampl��, Yasa v Turkey, �C��� Appl�. 22495/93, Ju�gm�n� �f 2 S�p��m��� 1998, pa�a. 77.
88   S�� Airey v Ireland, �C��� Appl�. N�. 6289/73, Ju�gm�n� �f 9 O������ 1979, 2 ���� 305; Faulkner 

v UK, �C��� Appl�. N�. 30308/96, C�mm. ��p. 1 ����m��� 1998.
89   S��, f�� ��ampl��, De Jong, Baljet and van den Brink v The Netherlands, �C��� Appl�. N�s. 8805/79,  

8806/79 an� 9242/81, S��i�s A, N�. 77, Ju�gm�n� �f 22 Ma�� 1984, (1986) 8 ���� 20.
90  B v UK, �C��� Appl�. N�. 18711/91, ���. �f 9 ����m��� 1992, (1993) 15 ���� C�100.
91   S��, f�� ��ampl��, Buckley v UK, �C��� Appl�. N�. 20348/92, Ju�gm�n� �f 3 Ma��h 1994; Temple v 

UK, �C��� Appl�. N�. 10530/83, Ju�gm�n� �f 16 Ma�� 1985, (1986) 8 ���� 252.



Taking Cas�s �� �h� �u��p�an C�u�� �f �uman �igh�s

51

�as� l�a�: ‘i� is g�n��al�l��� in�um��n� �n an agg�i���� in�i�i�ual� �� al�l��� �h� ��m�s�i� 
��u��s �h� �pp���uni��� �� ����l��p ��is�ing �igh�s ��� �a�� �f in���p���a�i�n’.92 

In g�n��al�, appl�i�an�s �il�l� �� ��qui��� �� pu�su� p����ss�s �f app�al� a�ail�a�l�� in 
�h� ��u�s� �f ��m�s�i� ��m��i�s, if su�h an app�al� p����ss ��ul�� �� migh� p���i�� 
a ��m���� f�� �h� al�l��g�� C�n��n�i�n �i�l�a�i�n.93  �������, i� is n�� n���ssa��� f�� 
appl�i�an�s �� pu�su� a p���n�ial� f��m �f �����ss �� an app�al� p����ss �hi�h ��ul�� 
n�� in fa�� p���i�� a ��m����,94 f�� ��ampl��, �h��� i� is �l��a� in s���l��� l��gal� �pini�n 
�ha� i� has n� p��sp���s �f su���ss.95  In �ha� si�ua�i�n, �h� appl�i�an� �il�l� ha�� �� 
sa�isf�� �h� C�u�� �ha� �h��� ���� n� su�h p��sp���s �f su���ss an� p�a��i�i�n��s 
sh�ul�� ��nsi��� fil�ing �i�h �h� C�u�� ��uns�l�’s �pini�n �� �ha� �ff���.96  Th� 
l��ng�h �f ��m�s�i� p������ings �il�l� al�s� �� a fa���� in �h� ��nsi���a�i�n �f �h�i� 
�ff���i��n�ss.97  F�� ��ampl��, �h� �as� �f Tanli v Turkey98 ��n���n�� �h� kil�l�ing �f 
�h� appl�i�an�’s s�n in p�l�i�� �us�����.  C�iminal� p������ings ha� ���n ins�i�u��� �u� 
���� s�il�l� p�n�ing �n� ���a� an� �igh� m�n�hs aft�� �h� ��a�h �f �h� appl�i�an�’s s�n.  
In �i�� �f �h� s��i�us na�u�� �f �h� ��im� in��l����, �h� C�mmissi�n f�un� �ha� �h� 
��iminal� p������ings ���� an in�ff���i�� ��m����.

If �h��� a�� a num��� �f p�ssi�l�� ��m�s�i� ��m��i�s, an appl�i�an� �il�l� n�� �� 
��qui��� �� ha�� ��haus��� �h�m al�l�, �� ���n �� ha�� u�il�is�� m��� �han �n� if �h��� 
��ul�� n�� a�hi��� an���hing m���.  Th� C�u�� has h�l�� �ha� an appl�i�an� �ann�� 
�� ��i�i�is�� f�� n�� ha�ing ha� ����u�s� �� l��gal� ��m��i�s �hi�h ��ul�� ha�� ���n 
�i������ �ss�n�ial�l��� �� �h� sam� �n� an� ��ul�� in an�� �as� n�� ha�� �ff���� ������ 
�han��s �f su���ss.99 

��haus�i�n �f ��m�s�i� ��m��i�s ma�� �ak� pl�a�� aft�� an appl�i�a�i�n has ���n 
in����u��� �i�h �h� C�u��, �u� su�h ��m��i�s mus� ha�� ���n ��haus��� ��f��� �h� 
a�missi�il�i��� ���isi�n is ma��.100 

92  Earl and Countess Spencer v UK, �C��� Appl�. N�. 28851-2/95, Ju�gm�n� �f 16 Janua��� 1998.  
93  S��, f�� ��ampl��, Civet v France, �C��� Appl�. N�. 29340/95, Ju�gm�n� �f 28 S�p��m��� 1999.
94   S��, f�� ��ampl��, Hilton v UK, �C��� Appl�. N�. 5613/72, Ju�gm�n� �f 5 Ma��h 1976; (1976) 4 �� 

177; A.�.T. � U�, �C��� Appl�. N�. 35765/97, Ju�gm�n� �f 31 Jul��� 2000.
95   S��, f�� ��ampl��, De Wilde, Ooms and Versyp v Belgium, �C��� Appl�. N�s. 2832/66, 2835/66 an� 

2899/66, Ju�gm�n� �f 18 N���m��� 1980, (1979) 1 ���� 373, pa�a. 62.
96  S��, f�� ��ampl��, H v UK, �C��� Appl�. N�. 10000/82, Ju�gm�n� �f 4 Jul��� 1983, 33 �� 247.
97   S��, f�� ��ampl��, Tanli v Turkey, ����� �as� �C��� Appl�. N�. 26129/95, Ju�gm�n� �f 5 Ma��h 

1996.
98  �C��� Appl�. N�. 26129/94, Ju�gm�n� �f 5 Ma��h 1996.
99   A v France, �C��� Appl�. N�. 14838/89, S��i�s A, N�. 277-B, Ju�gm�n� �f 23 N���m��� 1993, 

(1994) 17 ���� 462, pa�a. 32.
100  Luberti v Italy, �C��� Appl�. N�. 9019/80, ���. �f 7 Jul��� 1981, �� 27, p 281.
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3.4.5 Special Circumstances

Th��� ma��, ����p�i�nal�l���, �� sp��ial� �i��ums�an��s a�s�l��ing �h� appl�i�an� f��m 
��haus�ing ��m�s�i� ��m��i�s.101  �������, ‘sp��ial� �i��ums�an��s’ �il�l� not in�l�u�� 
l�a�k �f l��gal� kn��l���g� �f �h� C�n��n�i�n, n�gl�ig�n� a��i�� ��� l�a�����s, �� �h� 
appl�i�an�’s ��p��ssi�� s�a��.

��l�a�� in �h� a�ail�a�il�i��� �f a ��m���� ma�� m�an �ha� i� n��� n�� �� u�il�is�� ��� �h� 
appl�i�an�.  In Reed v UK,102 �h� appl�i�an� ��mpl�ain�� �f ��ing assaul���� in p�is�n, 
in��king A��i�l�� 3.  Th� G����nm�n� a�gu�� �ha� h� ha� fail��� �� ��haus� ��m�s�i� 
��m��i�s ���aus� h� ha� n�� ���ugh� a �i�il� a��i�n f�� �amag�s.  �������, �h� 
appl�i�an� ha� ���n fi�s� ��qui��� �� al�l��� �h� p�is�n au�h��i�i�s �� in��s�iga�� his 
��mpl�ain�s an� h� �as ��ni�� a���ss �� a s�l�i�i��� f�� m��� �han ��� ���a�s.  In 
�h�s� �i��ums�an��s, �h� appl�i�an� �as n�� �a���� f�� n�n-��haus�i�n �f ��m�s�i� 
��m��i�s, ���n �h��� �h� ��m���� su�s�qu�n�l��� ���am� a�ail�a�l�� aft�� �h� ��� ���a� 
p��i��, as in p�in�ipl��, a ��m���� sh�ul�� ha�� ���n imm��ia��l��� a�ail�a�l�� �� ������ 
agg�i���� p��s�n, pa��i�ul�a�l��� in �as�s �f al�l��g�� mal����a�m�n�.

3.5 Six-Month Time Limit

3.5.1 General Principles

A�����ing �� A��i�l�� 35(1), �h� C�u�� ma�� �nl��� ��al� �i�h a ma���� �hi�h has 
���n su�mi���� �i�hin si� m�n�hs �f �h� final� ���isi�n �ak�n in �h� ��m�s�i� 
p������ings.

Th� �im� l�imi� is in��n��� �� p��m��� l��gal� ����ain���, �� p���i�� �h� au�h��i�i�s 
�i�h a ��g��� �f p������i�n f��m un����ain���, an� �� �nsu�� �ha� pas� ���isi�ns a�� 
n�� ��n�inual�l��� �p�n �� �hal�l��ng�.  I� is al�s� in��n��� �� �nsu�� �ha� �as�s a�� ��al�� 
�i�h �i�hin a ��as�na�l�� �im�, an� i� in���as�s �h� l�ik�l�ih��� �f ��i��n�� ��ing 
a�ail�a�l�� �hi�h migh� ��h���is� �isapp�a�.  �������, as C�n��n�i�n �as�s �ak� a� 
l��as� a���ag� f�u�-fi�� ���a�s �� p��g��ss �h��ugh �h� �a�i�us s�ag�s (in a��i�i�n �� 
�h� �im� �ak�n f�� �h� ma���� �� �� ��al�� �i�h in �h� ��m�s�i� ��u��s), i� is ��mm�n 
f�� appl�i�an�s an� �i�n�ss�s �� �� ask�� �� p���u�� ��i��n�� (usual�l��� ���um�n�a���, 
an� ���asi�nal�l��� ��al�) man�� ���a�s aft�� �h� ��iginal� ���n�s �hi�h a�� �h� su�j��� 
ma���� �f �h� �as�.

101   Akdivar v Turkey, ����� �as� �C��� Appl�. N�. 21893/93, Ju�gm�n� �f 16 S�p��m��� 1996, (1997) 
23 ���� 143.

102  �C��� Appl�. N�. 7630/76, Ju�gm�n� �f 6 ����m��� 1979, (1981) 3 ���� 136.
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Th� C�u�� ��nsi���s �ha� �h� si�-m�n�h �ul�� al�l���s a p��sp���i�� appl�i�an� �im� 
�� ��nsi��� �h��h�� �� l���g� an appl�i�a�i�n an�, if s�, �� ���i�� �n �h� sp��ifi� 
��mpl�ain�s an� a�gum�n�s �� �� �ais��.

Tim� �uns f��m �h� �a�� aft�� �h� �a�� �f �h� final� ���isi�n in �h� ��m�s�i� 
p������ings �hi�h �h� appl�i�an� is ��qui��� �� in��k� un��� �h� ��haus�i�n �f 
��m�s�i� ��m��i�s �ul��.  This �il�l� usual�l��� m�an �h� �a�� �h�n ju�gm�n� is gi��n.  
If ju�gm�n� is n�� gi��n pu�l�i�l���, �im� �il�l� �un f��m �h� �a�� �h�n �h� appl�i�an� 
�� �h�i� ��p��s�n�a�i�� is inf��m�� �f �h� ���isi�n.103  This �il�l� m�an �ha� �im� �il�l� 
s�a�� �� �un �h�n �h� appl�i�an�’s s�l�i�i��� ����i��s n��ifi�a�i�n �f a ���isi�n, ���n if 
�h� appl�i�an� is n�� inf��m�� un�il� l�a���.

If ��as�ns f�� a ���isi�n f�l�l��� aft�� �h� �a�� �h�n �h� ���isi�n i�s�l�f �as ma�� 
pu�l�i� �� n��ifi�� �� �h� appl�i�an�, �h� �im� �il�l� �nl��� s�a�� �� �un f��m �h� l�a��� �a�� 
if �h� ��as�ns gi��n f�� �h� ���isi�n a�� ��l���an� �� �h� C�n��n�i�n appl�i�a�i�n.104  
In Worm v Austria,105 �h� appl�i�an� j�u�nal�is� ha� ���n p��s��u��� f�� pu�l�ishing 
an a��i�l�� �hi�h �as ��nsi����� �apa�l�� �f influ�n�ing �h� �u���m� �f ��iminal� 
p������ings ��l�a�ing �� a f��m�� Minis���.  Th� G����nm�n� �hal�l��ng�� �h� 
a�missi�il�i��� �f �h� appl�i�a�i�n as i� ha� n�� ���n l���g�� �i�hin si� m�n�hs �f 
�h� �a�� �h�n �h� �p��a�i�� p���isi�ns an� �h� ��l���an� ��as�ns ���� ��a� �u� ��� 
�h� C�u�� �f App�al�.  Th� appl�i�an� �as n�� p���i��� �i�h a ��i���n ��p�� �f �h� 
ju�gm�n� un�il� m��� �han fi�� m�n�hs l�a���.  Th� C�u�� h�l�� �ha� �im� �nl��� s�a���� 
�� �un aft�� ����ip� �f �h� ��i���n ju�gm�n�, �hi�h ��n�ain�� m��� �han nin� pag�s 
�f ���ail��� l��gal� ��as�ning.

In ��l�a�i�n �� a ��f���n�� �� �h� �u��p�an C�u�� �f Jus�i�� (�CJ),106 �h� si�-m�n�h 
�im� l�imi� �uns f��m �h� ��m�s�i� ��u��’s appl�i�a�i�n �f �h� �ul�ing �f �h� �CJ, �a�h�� 
�han f��m �h� �a�� �f �h� ���isi�n �f �CJ i�s�l�f.107

If �h��� a�� n� ��m�s�i� ��m��i�s, p�a��i�i�n��s sh�ul�� l���g� an appl�i�a�i�n a� �h� 
C�u�� �i�hin si� m�n�hs �f �h� in�i��n� �� ���isi�n ��mpl�ain�� �f, �� �i�hin si� 
m�n�hs �f �h� appl�i�an�’s �a�� �f kn��l���g� �f �h� in�i��n� �� ���isi�n.108  This �il�l� 

103   S��, f�� ��ampl��, K.C.M. v the Netherlands, �C��� Appl�. N�. 21034/92, Ju�gm�n� �f 9 Janua��� 
1995, �� 80, p.87.

104   Worm v Austria, �C��� Appl�. N�.  22714/93, Ju�gm�n� �f 29 Augus� 1997, (1998) 25 ���� 
454. 

105  �C��� Appl�. N�. 22714/93, Ju�gm�n� �f 29 Augus� 1997, (1998) 25 ���� 454. 
106  Un��� A��i�l�� 234 - f��m��l��� A��i�l�� 177 - �f �h� �C T��a���.
107   Bosphorus Hava Yollari Turizm Ve Ticaret AS v Ireland, �C��� Appl�. N�. 45036/98, Ju�gm�n� �f 

13 S�p��m��� 2001.
108   S��, f�� ��ampl��, X v the UK  �C��� Appl�. N�. 7379/76, Ju�gm�n� �f 10 ����m��� 1977, �� 8, 

p.211; Scotts’ of Greenock (Estd. 1711) Ltd. Lithgows Ltd (Formerly Lithgows Holdings Ltd) v the UK 
�C��� Appl�. N�. 9599/81, Ju�gm�n� �f 11 Ma��h 1985, �� 42, p33.
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�� �h� C�u��’s app��a�h �h��� i� is �l��a� �ha� f��m �h� �u�s�� n� �ff���i�� ��m���� 
�as a�ail�a�l�� �� �h� appl�i�an�. 

Wh��� �h��� has ���n a s��i�s �f ���n�s �hi�h �h� appl�i�an� p��p�s�s �� �ais� �i�h 
�h� �u��p�an C�u��, �h� saf�s� ��u�s� is �� l���g� an appl�i�a�i�n �i�hin si� m�n�hs 
�f �h� fi�s� in�i��n�.  �������, if �h� ���n�s a�� l�ink��, i� ma�� �� p�ssi�l�� �� l���g� 
�i�hin si� m�n�hs �f �h� final� ���n� in �h� s��i�s.
 
Th� si�-m�n�h �im� l�imi� �an �� sa�isfi�� ��� �h� l���ging �f a l������ �i�h �h� 
�u��p�an C�u�� �hi�h s��s �u� �h� �i��ums�an��s �f �h� appl�i�an�’s ��mpl�ain�109 
(s�� App�n�i� � f�� p�� f��ma l������).  �������, an appl�i�a�i�n ma�� n��, ��h�� �han 
in ����� ����p�i�nal� �i��ums�an��s, �� in����u��� ��� ��l��ph�n�.110

�������, if �h��� is a signifi�an� ��l�a�� ������n �h� ini�ial� l������ an� �h� su�missi�n 
�f �h� ��mpl����� appl�i�a�i�n f��m, an appl�i�an� ma�� fal�l� f�ul� �f �h� si� m�n�hs 
�ul��.111 

Th� si� m�n�hs �ul�� has a �al�u� in i�s�l�f �f p��m��ing l��gal� ����ain��� an� �h���f��� 
�ann�� �� �ai��� ��� ��sp�n��n� G����nm�n�s.112

3.5.2 Doubtful Remedies

If an appl�i�an� pu�su�s a ��m���� �hi�h p����s �� �� in�ff���i��, �h� si� m�n�hs 
ma�� �un f��m �h� final� ���isi�n in �h� �ff���i�� ��m���� pu�su�� (�� f��m �h� �a�� 
�f �h� in�i��n� i�s�l�f, if �h��� ���� n� �ff���i�� ��m��i�s).  F�� s�m� p��sp���i�� 
appl�i�an�s �� �h� �u��p�an C�u��, i� ma�� n�� �� a� al�l� �l��a� �h��h�� a pa��i�ul�a� 
f��m �f �����ss ��ul�� am�un� �� a ‘��m�s�i� ��m����’ f�� �h� pu�p�s�s �f A��i�l�� 
35.  �������, if �h��� is an�� ��u�� a��u� �h� �ff���i��n�ss �f a pa��i�ul�a� ‘��m����’, 
p�a��i�i�n��s sh�ul�� ��nsi��� l���ging an in����u������ l������ �i�h �h� C�u�� in ����� 
�� p������ �h�i� �l�i�n�’s p�si�i�n.  This �an simpl��� �� ��n� ��� a l������ �� �h� C�u��. 
Th� p�����u�� is s�� �u� in �hap��� 2.  Th� C�u�� �il�l� n�� usual�l��� ��qui�� a ful�l� 
appl�i�a�i�n �� �� l���g�� in �h�s� �i��ums�an��s, al��h�ugh appl�i�an�s �il�l� �� ��qui��� 
�� k��p �h� C�u�� inf��m�� �f an�� ����l��pm�n�s in �h� ��m�s�i� p������ings.  A ful�l� 
appl�i�a�i�n sh�ul�� �h�n �� l���g�� �n�� �h� ��m�s�i� ��m���� has ���n ��haus���.  
If su�h a l������ is n�� l���g��, �h��� is a �ang�� �ha� �h� G����nm�n� migh� a�gu� 
�ha� �h� appl�i�an� ha� pu�su�� a ��m���� �ha� �as n�� ‘�ff���i��’ f�� �h� pu�p�s�s 
�f A��i�l�� 35 an� �h���f��� �ha� �h� appl�i�a�i�n sh�ul�� �� ���l�a��� ina�missi�l�� as 

109  S��, f�� ��ampl��, Allan v UK, �C��� Appl�. N�. 48539/99, Ju�gm�n� �f 28 Augus� 2001.
110  West v UK, �C��� Appl�. N�. 34728/97, Ju�gm�n� �f 20 O������ 1997.
111  S��, f�� ��ampl��, Nee v Ireland, �C��� Appl�. N�. 52787/99, ���. �f 30 Janua��� 2003.
112  S��, f�� ��ampl��, Walker v UK, �C��� Appl�. N�. 24979/97, Ju�gm�n� �f 25 Janua��� 2000.
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ha�ing ���n su�mi���� aft�� �h� ��pi��� �f �h� si� m�n�hs p��i��.  F�� ��ampl��, �h� 
U� G����nm�n� su���ssful�l��� a�gu�� su�h a p�in� in �h� �as� �f Raphaie v UK113 �n 
�h� �asis �ha� �h� appl�i�an� ha� pu�su�� an in���nal� p�is�n ��mpl�ain� �hi�h �as 
n�� ‘�ff���i��’. 

Wh��� �h��� is ��al� ��u�� as �� �h� a�ail�a�il�i��� �� �ff���i��n�ss �f ��m�s�i� ��m��i�s, 
�h� C�u�� may �� m��� fl��i�l�� in appl���ing �h� si� m�n�hs �ul��. Th� C�u�� �il�l�, in 
g�n��al�, n�� ��qui�� an appl�i�an� �� l���g� a ��mpl�ain� ��f��� �h� p�si�i�n in ��l�a�i�n 
�� �h� ma���� in qu�s�i�n has ���n s���l��� a� �h� ��m�s�i� l����l�114. If an appl�i�an� 
pu�su�s an appa��n�l��� ��is�ing ��m���� an� �nl��� su�s�qu�n�l��� ����m�s a�a�� �f 
�i��ums�an��s �hi�h ��n��� �h� ��m���� in�ff���i��, �h� si� m�n�hs ma�� �nl��� s�a�� �� 
�un f��m �h� �a�� �h�n �h� appl�i�an� fi�s� ���am� a�a��, �� �ugh� �� ha�� ����m� 
a�a�� �f �h� �i��ums�an��s �hi�h ma�� �h� ��m���� in�ff���i��.115

Th� �as� �f Keenan v UK116 ��n���n�� �h� appl�i�an�’s s�n’s sui�i�� in p�is�n an� �h� 
fail�u�� �f �h� p�is�n au�h��i�i�s �� saf�gua�� his l�if�, gi��n his his����� �f �h��a��ning 
�� kil�l� hims�l�f in �us�����.  Th� G����nm�n� a�gu�� �ha� �h� appl�i�an� ha� fail��� �� 
��mpl��� �i�h �h� si� m�n�hs �ul�� as �h��� ha� ���n n� �ff���i�� ��m�s�i� ��m��i�s 
an� �h� ��mpl�ain� sh�ul�� �h���f��� ha�� ���n l���g�� �i�hin si� m�n�hs �f �h� 
appl�i�an�’s s�n’s ��a�h.  Th� appl�i�an� ha� ha� a p���n�ial� ��m���� un��� �h� La� 
��f��m (Mis��l�l�an��us �����isi�ns) A�� 1934.  Sh� appl�i�� f�� an� �as g�an��� 
l��gal� ai�.  Sh� ���ain�� �h� �pini�n �f a ��nsul��an� ps���hia��is� an� �h�n ���ain�� 
��uns�l�’s �pini�n. C�uns�l� a��is�� �ha� �h��� ���� n� �ff���i�� ��m�s�i� ��m��i�s 
a�ail�a�l�� �� h��.  An appl�i�a�i�n �� �h� �u��p�an C�mmissi�n �as l���g�� �i�hin si� 
m�n�hs �f �ha� a��i��. Th� C�mmissi�n f�un� �ha� i� �as n�� un�il� sh� ha� ����i��� 
��uns�l�’s a��i�� �ha� sh� ��ul�� ��as�na�l��� ha�� kn��n �ha� �h��� ���� n� ��m�s�i� 
��m��i�s an� a�����ingl��� �h� si� m�n�hs �nl��� �an f��m �h� �a�� �f �ha� a��i��.  Th� 
p�si�i�n migh� �� �iff���n� h������, if �h��� ���� an�� ��i��n�� �f a�us� �� ��l�a�� ��� 
an appl�i�an� �� an appl�i�an�’s l�a�����s.  I� ma�� �� �ha� in ��a�hing �his ���isi�n �h� 
C�mmissi�n �as influ�n��� ��� �h� g�a�i��� �f �h� �as�.

Edwards v UK117 ��n���n�� �h� ��a�h �f �h� appl�i�an�s’ s�n �h� �as ki�k�� an� 
s�amp�� �� ��a�h ��� his ��l�l�-ma�� �hil�s� ��ing h�l�� �n ��man� in Ch�l�msf��� 
���is�n in 1994.  �is pa��n�s ���� a��is�� in 1996 �ha� an�� �i�il� p������ings ��ul�� 
ha�� ���n un���n�mi� an� �h��� �nl��� l���g�� �h�i� S��as��u�g appl�i�a�i�n in 1998 

113  �C��� Appl�. N�. 20035/92, Ju�gm�n� �f 2 ����m��� 1993.
114   S��, f�� ��ampl��, Scotts’ of Greenock (Estd. 1711) Ltd. Lithgows Ltd (Formerly Lithgows Holdings 

Ltd) v the UK, �C��� Appl�. N�. 9599/81, Ju�gm�n� �f 11 Ma��h 1985, �� 42, p. 33.
115   S��, f�� ��ampl��, Lacin v Turkey, �C��� Appl�. N�. 23654/94, Ju�gm�n� �f 15 Ma�� 1995, �� 81, 

p. 76.
116  Keenan v the UK, �C��� Appl�. N�. 27229/95, Ju�gm�n� �f 22 Ma�� 1998, [1998] ���L� 648.
117  Paul and Audrey Edwards v the UK, �C��� Appl�. N�. 46477/99, Ju�gm�n� �f 7 Jun� 2001.
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aft�� a n�n-s�a�u����� inqui��� ha� pu�l�ish�� i�s fin�ings.  N�����h�l��ss, �h� C�u�� 
��j����� �h� G����nm�n�’s a�gum�n�s �ha� �h� �as� ha� ���n l���g�� �u� �f �im�, 
�aking in�� a���un� �h� �iffi�ul��i�s f�� �h� appl�i�an�s in ���aining inf��ma�i�n 
a��u� �h�i� s�n’s ��a�h in p�is�n an� fin�ing i� ��as�na�l�� f�� �h�m �� ha�� a�ai��� 
�h� �u���m� �f �h� inqui���.

Ca�� sh�ul�� �� �ak�n �� �nsu�� �ha� if an appl�i�an� pu�su�s ��m�s�i� ��m��i�s 
�� app�al�s, �ha� �h�s� ��m��i�s ��ul�� �� �apa�l�� �� p���i�ing �����ss f�� ������ 
��mpl�ain� �� �� ma�� �� �h� �u��p�an C�u��.118  This f��qu�n�l��� a�is�s in ��iminal� 
�as�s �h��� �h� appl�i�an� �ish�s �� ��mpl�ain a��u� asp���s �f �h�i� ����n�i�n, as 
��l�l� as �h� fai�n�ss �f �h� p������ings.  �������, if �h� appl�i�an�’s app�al� agains� 
��n�i��i�n ��ul�� ha�� n� ��a�ing �n �h� qu�s�i�n �f �h� l�a�ful�n�ss �f �h� p��-��ial� 
����n�i�n, �h�n �h� qu�s�i�n �f �h� ����n�i�n mus� �� ��nsi����� �a��ful�l��� an� a 
C�n��n�i�n appl�i�a�i�n l���g�� �i�hin si� m�n�hs �f �h� �n� �f �h� p��i�� �f �h� 
����n�i�n a� �h� l�a��s� (�� �i�hin si� m�n�hs �f �h� final� ���isi�n in an�� ��m�s�i� 
��m���� ��l�a�ing �� �h� ����n�i�n).  F�� ��ampl��, in Surriye Ali v UK,119 �h� appl�i�an� 
��mpl�ain�� un��� A��i�l�� 6 a��u� �h� fai�n�ss �f �h� ��iminal� p������ings agains� 
him an� al�s� un��� A��i�l�� 5 a��u� �h� l�a�ful�n�ss �f h�� ini�ial� ����n�i�n.  Th� 
appl�i�a�i�n ��n���ning ���h asp���s �f �h� �as� �as n�� l���g�� un�il� aft�� ju�gm�n� 
�as han��� ���n ��� �h� C�u�� �f App�al�, �u� �h� appl�i�an�’s A��i�l�� 5 ��mpl�ain� 
�as f�un� �� �� �u� �f �im� as �h� app�al� p������ings ���� n�� �apa�l�� �f aff���ing 
�h� p�si�i�n in ��l�a�i�n �� �h� ����n�i�n.

3.5.3 Continuing Breaches of the Convention

Wh��� �h� ma���� �hi�h �h� appl�i�an� ��mpl�ains a��u� is ��n�inuing, �h� �im� l�imi� 
�il�l� n�� s�a�� �� �un un�il� �h� ���a�h ��as�s �� ha�� a ��n�inuing �ff���.  G��a� �a�� 
sh�ul�� �f ��u�s� �� �ak�n �� as����ain �ha� �h� �i�l�a�i�n is a ��n�inuing �n�, �a�h�� 
�han a �n�-�ff ���isi�n.  Th��� �il�l� �� a ��n�inuing ���a�h, f�� ��ampl��, �h��� �h� 
appl�i�an� ��mpl�ains �f �h� ��n�inu�� ��is��n�� �f pa��i�ul�a� l�a�s, as in Dudgeon 
v UK,120 �hi�h ��n���n�� �h� ��is��n�� in N���h��n I��l�an� �f l�a�s �hi�h ma�� 
h�m�s��ual� a��s ������n ��ns�n�ing a�ul�� mal��s ��iminal� �ff�n��s.

Th��� �as a �i�l�a�i�n �f �h� appl�i�an�’s �igh�s un��� A��i�l�� 8 ���aus� �f �h� n�n-
�nf����m�n� �f his �igh� �f a���ss �� his �augh��� in �h� �as� �f Hokkanen v Finland.121  

118   S��, f�� ��ampl��, Lines v UK, �C��� Appl�. N�.  24519/94, ���. �f 17 Janua��� 1997, (1997) 23 
���� C� 58.

119  Ali v the UK, �C��� Appl�. N�. 25605/94, Ju�gm�n� �f 28 F���ua��� 1996, (1996) ���L� 428.
120  �C��� Appl�. N�. 7525/76, Ju�gm�n� �f 23 S�p��m��� 1981, (1982) 4 ���� 149.
121   �C��� Appl�. N�.19823/92, S��i�s A, N�. 299-A, Ju�gm�n� �f 23 S�p��m��� 1994, (1995) 19 

���� 139.
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Th� �as� �as in����u��� in 1992 an� �h� C�u�� f�un� �ha� �h� �i�l�a�i�n a�ising 
f��m �h� n�n-�nf����m�n� �f a���ss ha� ��n�inu�� un�il� S�p��m��� 1993 �h�n 
�h� C�u�� �f App�al� ���i��� �ha� �h� appl�i�an�’s a���ss �� his �augh��� ��ul�� n�� �� 
�nf����� agains� h�� �ish�s.

3.� Anonymous Applications

������ appl�i�a�i�n �� �h� �u��p�an C�u�� mus� i��n�if�� �h� appl�i�an� (A��i�l�� 
35(2)(a)). An�� appl�i�a�i�n �hi�h ���s n�� �� s� ma�� �� ���l�a��� ina�missi�l�� �n 
�his g��un� al��n�.

In s�m� �as�s appl�i�an�s ma�� ha�� ����� g��� ��as�ns f�� n�� �ishing �� ha�� �h�i� 
i��n�i�i�s �is�l��s��. In su�h �as�s, �h� appl�i�an�’s ���ail�s (in�l�u�ing nam�, a����ss, 
�a�� �f �i��h, na�i�nal�i��� an� ���upa�i�n) �il�l� ha�� �� �� s�� �u� in �h� appl�i�a�i�n 
f��m, �u� �h� appl�i�an� �an ��qu�s� ��nfi��n�ial�i���. If �h� appl�i�an�’s ��qu�s� f�� 
��nfi��n�ial�i��� is a���p��� ��� �h� C�u��, �h� appl�i�an� �il�l� �� i��n�ifi�� in �h� �as� 
��p���s ��� �h�i� ini�ial�s �� simpl��� ��� a l������.

3.7 Applications Substantially the same as a Matter which has Already Been 
Examined by the Court

An appl�i�a�i�n �hi�h is su�s�an�ial�l��� �h� sam� as a ma���� �ha� has al���a��� ���n 
��amin�� ��� �h� C�u�� an� �hi�h ��n�ains n� ��l���an� n�� inf��ma�i�n �il�l� �� 
���l�a��� ina�missi�l�� ��� �h� C�u�� (A��i�l�� 35(2)(�)).  F�� ��ampl��, ��p�a��� 
appl�i�a�i�ns f��m �h� sam� appl�i�an� ��n���ning �h� sam� ma���� �il�l� �� ���l�a��� 
ina�missi�l�� �n �his g��un�, unl��ss n�� ��l���an� inf��ma�i�n has ��m� �� l�igh�.

�������, �h� ����p�i�n ��n���ning ‘��l���an� n�� inf��ma�i�n’ is imp���an�. F�� 
��ampl��, an appl�i�an� �h�s� p��i�i�n has p���i�usl��� ���n ���l�a��� ina�missi�l�� 
f�� n�n-��haus�i�n �f ��m�s�i� ��m��i�s ma�� ��-su�mi� �h� �as� �� �h� �u��p�an 
C�u�� aft�� ha�ing ��haus��� �ff���i�� ��m�s�i� ��m��i�s. Th��� ma�� al�s� �� 
n�� fa��ual� inf��ma�i�n, �� n�� ����l��pm�n�s in ��m�s�i� p������ings, �hi�h 
ma�� jus�if�� a fu��h�� appl�i�a�i�n, su�h as �h� in���as�� l��ng�h �f ��m�s�i� 
p������ings.122 �������, a��i�i�nal� l��gal� a�gum�n�s �il�l� n�� am�un� �� ‘��l���an� 
n�� inf��ma�i�n’.123

 

122   S��, f�� ��ampl��, X v the UK, �C��� Appl�. N�. 8233/78, Ju�gm�n� �f 3 O������ 1979, �� 17, p 
122 & Vallon v Italy, �C��� Appl�. N�. 9621/81, ���. �f 3 Jun� 1985, �� 33, p 217.

123  X v the UK, �C��� Appl�. N�. 8206/78, Ju�gm�n� �f 10 Jul��� 1981, �� 25, p 147.
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3.8 Applications Already Submitted to Another Procedure of International 
Investigation or Settlement

Th� C�u�� ma�� n�� ��nsi��� an�� appl�i�a�i�n �hi�h has al���a��� ���n su�mi���� �� 
an��h�� p�����u�� �f in���na�i�nal� in��s�iga�i�n �� s���l��m�n�, an� �hi�h ��n�ains 
n� ��l���an� n�� inf��ma�i�n (A��i�l�� 35(2)(�)).  This has ����� �a��l��� �ais�� an�� 
�iffi�ul��i�s in p�a��i��.124

3.9 Incompatibility with the Provisions of the Convention

A��i�l�� 35(3) ��qui��s �h� C�u�� �� ���l�a�� ina�missi�l�� an�� appl�i�a�i�n �hi�h i� 
��nsi���s ‘in��mpa�i�l�� �i�h �h� p���isi�ns �f �h� C�n��n�i�n �� �h� ��������l�s…’ 
This has f�u� asp���s �� i�:

• In��mpa�i�il�i��� �f an appl�i�a�i�n ���aus� �f �h� l�imi�s �f �h� S�a��’s ju�is�i��i�n 
(kn��n as ‘ratione loci’);

• In��mpa�i�il�i��� �f an appl�i�a�i�n ���aus� �f �h� l�imi�s as �� �ha� �h� C�n��n�i�n 
�igh�s ����� (kn��n as ‘ratione materiae’);

• In��mpa�i�il�i��� �f an appl�i�a�i�n ���aus� �f �h� l�imi�s in �im� as �� �h� S�a��’s 
��l�iga�i�ns un��� �h� C�n��n�i�n (kn��n as ‘ratione temporis’);

• In��mpa�i�il�i��� �f an appl�i�a�i�n ���aus� �f �h� l�imi�s as �� �h� ma�� ��ing 
C�n��n�i�n appl�i�a�i�ns an� as �� �h� ma�� �� ��sp�n��n�s (kn��n as ‘ratione 
personae’).

3.9.1 Jurisdiction: Ratione loci

Th� al�l��g�� �i�l�a�i�n �f �h� C�n��n�i�n mus� ha�� ���u���� �i�hin �h� ��sp�n��n� 
S�a��’s jurisdiction. This in�l�u��s a ‘��p�n��n� ����i�����’ if �h� S�a�� has ma�� a 
���l�a�a�i�n un��� A��i�l�� 56 �ha� �h� C�n��n�i�n appl�i�s �� �h� ����i�����.

F�� ��ampl��, in �h� Cyprus v Turkey �as�s, Tu�k��� has ���n f�un� �� �� ��sp�nsi�l�� 
f�� i�s a�m�� f����s in C��p�us. Th� Tu�kish a�m�� f����s in C��p�us ���� ��nsi����� 
�� ha�� ���ugh� an�� p��s�ns �� p��p����� �h��� �i�hin �h� ju�is�i��i�n �f Tu�k���, ‘�� 
�h� ����n� �ha� �h��� �����is� ��n���l� ���� su�h p��s�ns �� p��p�����’.125

I� is g�n��al�l��� n�� p�ssi�l�� �� ��mpl�ain a��u� �h� ���isi�n �f an in���na�i�nal� 

124   Bu� s��, f�� ��ampl��, Cacerrada Fornieles and Cabeza Mato v Spain, �C��� Appl�. N�. 17512/90, 
���. �f 6 Jul��� 1992, �� 214.

125   S��, f�� ��ampl��, Cyprus v Turkey, �C��� Appl�. N�s. 6780/74 an� 6950/75 , Ju�gm�n� �f 10 Jul��� 
1976, (1976) 4 ���� 482, pa�a. 83.
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��ganisa�i�n. �������, �h� ��ansf�� �f S�a�� p���� �� an in���na�i�nal� ��ganisa�i�n 
���s n�� n���ssa�il��� ���l�u�� �h� S�a��’s ��sp�nsi�il�i���, as ��h���is� �h� C�n��n�i�n 
gua�an���s ��ul�� �asil��� �� ���l�u��� �� l�imi���.126

3.9.2 Ratione materiae

C�mpl�ain�s a��u� �igh�s �hi�h a�� n�� p�������� ��� �h� C�n��n�i�n �il�l� �� ���l�a��� 
ina�missi�l�� �n �his g��un�, in�l�u�ing �igh�s �l��a�l��� n�� ������� ��� �h� C�n��n�i�n 
a� al�l�, an� �igh�s �hi�h a�� f�un� n�� �� fal�l� �i�hin �h� s��p� �f C�n��n�i�n A��i�l��s, 
f�� ��ampl��, if an a��i�i��� is n�� ��nsi����� �� �� pa�� �f ���u� ‘p�i�a�� l�if�’ un��� 
A��i�l�� 8.127

3.9.3 Ratione temporis

C�mpl�ain�s agains� a S�a�� �hi�h ha� n�� �a�ifi�� �h� C�n��n�i�n �� a���p��� �h� 
�igh� �f in�i�i�ual� p��i�i�n a� �h� ��l���an� �a�� �il�l� �� ���l�a��� ina�missi�l�� �n �his 
g��un�. 

Wh��� �h� ���n�s ��mpl�ain�� �f s�a���� ��f��� �h� �n���� in�� f���� �f �h� C�n��n�i�n 
an� ��n�inu�� aft���a��s, �nl��� �h� l�a���� pa�� �an �� �h� su�j��� �f a ��mpl�ain�, 
al��h�ugh �h� C�u�� ma�� �ak� fa��s in�� a���un� �hi�h ha�� ���u���� ��f��� �h� 
�n���� in�� f���� �f �h� C�n��n�i�n.128  Th� �as� �f Zana v Turkey129 ��n���n�� �h� 
l��ng�h �f ��iminal� p������ings �hi�h ha� s�a���� ��f��� Tu�k��� ha� a���p��� �h� 
�igh� �f in�i�i�ual� p��i�i�n.  In ass�ssing �h� ��as�na�l��n�ss �f �h� l��ng�h �f �h� 
p������ings, �h� C�u�� ���k in�� a���un� �ha� a� �ha� �a�� �h� p������ings ha� 
al���a��� l�as��� ��� ���a�s an� fi�� m�n�hs.

3.9.4 Ratione personae

This ��n�i�i�n �il�l� in g�n��al� ���l�u�� ��mpl�ain�s �hi�h a�� n�� �i������ agains� �h� 
S�a�� (�� an�� �mana�i�n �f �h� S�a��, su�h as a pu�l�i� au�h��i���, ��u�� �� ��i�unal�), 
�u� agains� a p�i�a�� in�i�i�ual� �� ��ganisa�i�n.

126   S��, f�� ��ampl��, Beer and Regan v Germany, �C��� Appl�. N�.28934/95 & Waite and Kennedy v 
Germany, �C��� Appl�. N�. 26083/94; Ju�gm�n�s �f 18 F���ua��� 1999.

127   S��, f�� ��ampl��, Botta v Italy, �C��� Appl�. N�.21439/93, Ju�gm�n� �f 24 F���ua��� 1998, (1998) 
26 ���� 241.

128   S��, f�� ��ampl��, Kerojarvi v Finland, �C��� Appl�. N�. 17506/90, S��i�s A, N�. 328, Ju�gm�n� 
�f 19 Jul��� 1995;.

129  Zana v Turkey, �C��� Appl�. N�. 18954/91, Ju�gm�n� �f 25 N���m��� 1997, pa�a. 82.
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�������, �h� C�u�� has �mphasis�� �ha� �h� S�a�� �ann�� a�s�l��� i�s�l�f f��m 
��sp�nsi�il�i��� ��� ��l��ga�ing i�s ��l�iga�i�ns �� p�i�a�� ���i�s �� in�i�i�ual�s.  In 
Costello-Roberts v UK,130 �h� C�u�� appl�i�� �his p�in�ipl�� in a �as� ��l�a�ing �� ���p��al� 
punishm�n� in a p�i�a�� s�h��l�.  Th� C�u�� f�un� �ha� �h� S�a�� has an ��l�iga�i�n �� 
p���i�� �hil����n �i�h �h�i� �igh� �� ��u�a�i�n, in�l�u�ing ��sp�nsi�il�i��� f�� a s�h��l�’s 
�is�ipl�ina��� s��s��m; �h� �igh� �� ��u�a�i�n appl�i�s �qual�l��� �� pupil�s in in��p�n��n� 
s�h��l�s as ��l�l� as �h�s� in s�a�� s�h��l�s.

Th��� ma�� al�s� �� ����p�i�ns �� �his ��n�i�i�n �h��� �h� S�a�� is f�un� �� �� 
��sp�nsi�l�� f�� �h� al�l��g�� ���a�h, ���, f�� ��ampl��, fail�ing �� �ak� app��p�ia�� 
m�asu��s �� p������ an in�i�i�ual� agains� �h� a��i�ns �f ��h��s.  F�� ��ampl��, �h� 
�as� �f Young, James & Webster v UK131 ��n���n�� f��m�� B�i�ish �ail� �mpl������s 
�h� ha� ���n �ismiss�� f�� fail�ing �� ��mpl��� �i�h �h� �l��s�� sh�p ag���m�n�.  
Th� C�u�� f�un� �h� S�a�� �� �� ��sp�nsi�l�� f�� �h� ��m�s�i� l�a� �hi�h ma�� �h� 
���a�m�n� �f �h� appl�i�an�s l�a�ful�. 

Th� ��sp�nsi�il�i��� �f �h� S�a�� in �as�s ��n���ning il�l�-���a�m�n� ��� p�i�a�� in�i�i�ual�s 
�il�l� al�s� �� in�u���� un��� �h� C�n��n�i�n ��� �i��u� �f �h� ��m�in�� ��l�iga�i�ns 
un��� A��i�l��s 1 an� 3.  A��i�l�� 1 ��qui��s �h� S�a�� �� s��u�� �� �������n� �i�hin 
�h�i� ju�is�i��i�n �h� �igh�s an� f�����ms s�� �u� in �h� C�n��n�i�n.  Th� S�a�� mus� 
�h���f��� �ak� �h� n���ssa��� s��ps �� p����n� in�i�i�ual�s ��ing su�j����� �� inhuman 
an� ��g�a�ing ���a�m�n� �� punishm�n�, ���n ��� p�i�a�� in�i�i�ual�s.  This �il�l� 
��qui�� �ha� �h��� is �ff���i�� �������n�� �� p����n� il�l�-���a�m�n�, in pa��i�ul�a�, �f 
�hil����n an� ��h�� �ul�n��a�l�� p��pl��, su�h as �h�s� �i�h m�n�al� h�al��h p���l��ms.
 
A v UK132 ��n���n�� �h� appl�i�an� nin�-���a�-�l�� �hil��’s il�l�-���a�m�n� ��� his s��pfa�h��.  
Th� s��pfa�h�� �as p��s��u��� f�� assaul�� ���asi�ning a��ual� ���il��� ha�m f�� ��a�ing 
�h� �hil�� �i�h a ga���n �an�, �u� �as a�qui����.  Th� appl�i�an� ��mpl�ain��, inter 
alia, �f a �i�l�a�i�n �f A��i�l�� 3.  Th� C�u�� f�un� �ha� as i� �as a ��f�n�� �� a �ha�g� 
�f assaul�� �ha� �h� ���a�m�n� in qu�s�i�n am�un��� �� ‘��as�na�l�� �has�is�m�n�’, �h� 
l�a� �i� n�� p���i�� a��qua�� p������i�n agains� �h� il�l�-���a�m�n� �f �h� appl�i�an�, in 
�i�l�a�i�n �f A��i�l�� 3.  This �as a���p��� ��f��� �h� C�u�� ��� �h� U� G����nm�n�.

C�mpl�ain�s agains� a S�a�� �hi�h has n�� sign�� �h� C�n��n�i�n �� �h� ��������l� 
�il�l� al�s� �� ���l�u��� ��� �his ��n�i�i�n.  F�� ��ampl��, ��mpl�ain�s agains� �h� U� in 
��sp��� �f ��������l�s 4 �� 7 ��ul�� �� ���l�a��� ina�missi�l�� �n �his g��un�, as �h� 
U� has, as ����, �a�ifi�� n�i�h�� ��������l�.

130   Costello-Roberts v the UK, �C��� Appl�. N�. 13134/87, S��i�s A, N�. 247-C , Ju�gm�n� �f 25 
Ma��h 1993, (1995) 19 ���� 112.

131   Young, James & Webster v UK, �C��� Appl�. N�s. 7601/76 an� 7807/77, S��i�s A, N�. 55 , Ju�g-
m�n� �f 18 O������ 1982, (1982) 4 ���� 38.

132  �C��� Appl�. N�. 25599/94, Ju�gm�n� �f 23 S�p��m��� 1998, (1999) 27 ���� 611. 



Taking Cas�s �� �h� �u��p�an C�u�� �f �uman �igh�s

61

3.10 Manifestly Ill-founded

An appl�i�a�i�n ma�� �� ���l�a��� ina�missi�l�� as ��ing ‘manif�s�l��� il�l�-f�un���’ 
(A��i�l�� 35(3)), if, �n a p��l�imina��� in��s�iga�i�n, �h� appl�i�a�i�n ���s n�� �is�l��s� 
prima facie g��un�s �ha� �h��� has ���n a ���a�h �f �h� C�n��n�i�n;133  f�� ��ampl��, 
�h��� �h� appl�i�an� fail�s �� a��u�� an�� ��i��n�� in supp��� �f �h� appl�i�a�i�n, �� 
if �h� fa��s ��mpl�ain�� �f �l��a�l��� fal�l� �i�hin �h� l�imi�a�i�ns �� ��s��i��i�ns �n �h� 
C�n��n�i�n �igh�s.  In �his �as�, f�� ��ampl��, an appl�i�an� ��ul�� n��� �� p���u�� 
suffi�i�n� ��i��n�� �f ��l��ph�n� �apping �� �f ����u��, fail�ing �hi�h, �h� appl�i�a�i�n 
��ul�� �� ���l�a��� ina�missi�l�� as ��ing manif�s�l��� il�l�-f�un���.

In p�a��i��, �his ��qui��m�n� am�un�s �� a p��l�imina��� m��i�s ��s� an� a l�a�g� 
num��� �f �as�s a�� ���l�a��� ina�missi�l�� �n �his g��un�.  I� is in �ff��� a fil����ing 
m��hanism, in��n��� �� ���� �u� �h� ��ak�s� �as�s.  This is p��haps an in��i�a�l�� 
pa�� �f �h� S��as��u�g s��s��m gi��n �h� ����� l�a�g� num��� �f �as�s �hi�h �h� C�u�� 
has �� ��al� �i�h.  �������, i� is s�m��hing �f a misn�m��, as appl�i�a�i�ns �an s�il�l� 
�� ���l�a��� ‘manif�s�l��� il�l�-f�un���’ ���n aft�� �h� C�u�� has ���i��� �ha� �h� �as� 
�as ����h�� �f ��ing ��mmuni�a��� �� �h� ��sp�n��n� G����nm�n�, an� �nl��� in �h� 
l�igh� �f �h� G����nm�n�’s su�missi�ns.  Fu��h��m���, su�h ���isi�ns �� n�� ��qui�� 
unanimi���, �u� �an �� ma�� ��� a maj��i��� �f �h� �ham��� �f �h� C�u��.  

3.11 Abuse of the Right of Application

Un��� A��i�l�� 35(3), �h� C�u�� �il�l� ���l�a�� ina�missi�l�� an�� appl�i�a�i�n �hi�h i� 
��nsi���s an a�us� �f �h� �igh� �f appl�i�a�i�n.  V��a�i�us p��i�i�ns134 �� p��i�i�ns 
��i���n in �ff�nsi�� l�anguag� �il�l� �� ���l�a��� ina�missi�l�� �n �his g��un�. 
��l�i���a��l��� ��n��al�ing ��l���an� inf��ma�i�n f��m �h� C�u�� migh� l��a� �� a 
���l�a�a�i�n �f ina�missi�il�i��� �n �his g��un�.135

Th� appl�i�a�i�n in Foxley v UK,136 �as ���l�a��� pa��l��� ina�missi�l�� f�� fail�u�� �� 
��mpl��� �i�h �h� si� m�n�hs �ul��, �u� �h� C�mmissi�n f�un� �ha� as �h��� �as 
��i��n�� �f �h� appl�i�an�’s ��iginal� ��p��s�n�a�i�� ha�ing f��g�� a l������ pu�p�����l��� 
f��m �h� C�mmissi�n, i� ��ul�� �qual�l��� ha�� ���n ��j����� as an a�us� �f �h� �igh� 
�f appl�i�a�i�n.  In Drozd v Poland,137 �h� appl�i�a�i�n �as s��u�k �ff �h� C�mmissi�n’s 

133  S��, f�� ��ampl��, Brady v UK, �C��� Appl�. N�. 55151/00, Ju�gm�n� �f 3 Ap�il� 2001.
134   S��, f�� ��ampl��, M v the UK, �C��� Appl�. N�. 13284/87, Ju�gm�n� �f 15 O������ 1987, �� 54, 

p 214 – a s��i�s �f ‘il�l�-f�un��� an� qu��ul��us ��mpl�ain�s’.
135   S��, f�� ��ampl��,  F v Spain, �C��� Appl�. N�. 13524/88, ���. �f 12 Ap�il� 1991, �� 69, p 185, 

�h��� �h� appl�i�an� �as f�un� n�� �� ha�� ��l�i���a��l��� ��n��al��� ����ain ��m�s�i� p������ings 
in p��g��ss.

136 Foxley v the UK, �C��� Appl�. N�. 33274/96, Ju�gm�n� �f 12 O������ 1999.
137  Drozd v Poland, �C��� Appl�. N�. 25403/94, ���. �f 5 Ma��h 1996, (1996) ���L� 430 – �h� �as� 
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l�is� �f �as�s f�l�l���ing pu�l�i�a�i�n in a n��spap�� (�f �hi�h �h� appl�i�an� �as �n 
�h� ��i���ial� ��a��) �f �����sp�n��n�� f��m �h� C�mmissi�n, in ���a�h �f �h� 
C�mmissi�n’s ��nfi��n�ial�i��� �ul��s.

Bu� �his ��n�i�i�n �il�l� not ���l�u�� ‘p�l�i�i�al�’ appl�i�a�i�ns �� �h�s� ma�� f�� pu�p�s�s 
�f gaining pu�l�i�i���.  In McFeeley v UK,138 �h� appl�i�an�s ��mpl�ain�� a��u� �h� 
��n�i�i�ns in �h� Ma��� p�is�n in N���h��n I��l�an�.  Th� G����nm�n� a�gu�� �ha� 
�h� appl�i�a�i�n �as an a�us� �f �h� �igh� �f p��i�i�n as i� �as inspi��� ��� m��i��s �f 
pu�l�i�i��� an� p��pagan�a an� �as in��n��� �� p��ssu�is� �h� G����nm�n� in�� ��-
in����u�ing �h� sp��ial� �a��g���� s�a�us.  Th� C�mmissi�n ��j����� �h�s� a�gum�n�s, 
fin�ing �ha� a ��mpl�ain� �f a�us� migh� �� uph�l�� if an appl�i�a�i�n ���� �l��a�l��� 
unsupp����� ��� �h� ��i��n�� �� �u�si�� �h� s��p� �f �h� C�n��n�i�n.

3.12 The New Admissibility Criterion Introduced by Protocol No. 14

Article 12 of the new Protocol amends paragraph 3 of Article 35 of the Convention and 
adds a new admissibility criterion (paragraph 3 (b)).  The amended paragraph stipulates 
that the Court shall declare an individual application inadmissible if the applicant has 
not suffered ‘significant disadvantage’.  However, this amendment also has two safeguard 
clauses: 
1) The Court shall not declare an application in these kind of cases inadmissible if respect 
for human rights as defined in the Convention and the Protocols requires an examination 
of the application on the merits; or 
2) Such a case has not been duly considered by a domestic tribunal.

This wording would seem to suggest that a violation of the ECHR can occur without a 
‘significant disadvantage’ for the individual.  However, these terms are open to interpretation 
and it is hoped that, once the Protocol has come into force, gradual development of ECtHR 
jurisprudence will lead to the establishment of some objective criteria.139 Moreover, the 
new admissibility criterion will not be applied to applications declared admissible before 
the entry into force of the Protocol and, in the two years following the entry into force of 
the Protocol, the new admissibility criterion may only be applied by the chambers and the 
Grand Chamber (Article 20 (2), Protocol No. 14).

�as s��u�k �ff un��� �h� �h�n A��i�l�� 30(1)(�).
138  McFeeley et al. v the UK, �C��� Appl�. N�. 8317/78, Ju�gm�n� �f 15 Ma�� 1980, (1981) 3 ���� 

161.
139   F�����i� Vann�s��, ‘A N�� Ina�missi�il�i��� G��un�’ in ��aul� L�mm�ns an� W�u��� Van��nh�l��  

(��s.), ��������l� N� 14 an� �h� ��f��m �f �h� �u��p�an C�u�� �f �uman �igh�s (In���s�n�ia, 
An����p�n, O�f���, 2005), 69- 88
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4. Judgment and Enforcement

4.1 Judgment

Th� C�u��’s ju�gm�n� is usual�l��� pu�l�ish�� s����al� m�n�hs aft�� �h� su�missi�n �f 
final� ��i���n ��s���a�i�ns.  Ju�gm�n�s a�� ��aft�� in �n� �f �h� ��� �ffi�ial� l�anguag�s 
�f �h� C�u�� (�ngl�ish �� F��n�h) unl��ss �h� C�u�� ���i��s �ha� i� mus� �� gi��n in 
���h �ffi�ial� l�anguag�s (�ul�� 76).  Th��� a�� ��i���n in s�an�a�� f��ma� an� �il�l� 
��n�ain, inter alia, �h� �a��s �n �hi�h i� �as a��p��� an� ��l�i�����, �h� fa��s �f 
�h� �as�, a summa��� �f �h� su�missi�ns �f �h� pa��i�s, �h� ��as�ns in p�in�s �f l�a�, 
�h� �p��a�i�� p���isi�ns an� �h� ���isi�n, if an��, in ��sp��� �f ��s�s.  A ju�gm�n� 
al�s� mus� ��n�ain �h� num��� �f �h� ju�g�s ��ns�i�u�ing �h� maj��i���.  C�n�u��ing 
�� �iss�n�ing ju�g�s a�� �n�i�l��� �� ha�� �h�i� s�pa�a�� �pini�ns ann���� �� �h� 
ju�gm�n� (�ul�� 74). 

A ju�gm�n� ma�� �� ��a� �u� a� a pu�l�i� h�a�ing an� ����ifi�� ��pi�s a�� s�n� ��� �h� 
��gis���� �� �h� pa��i�s.  I� �il�l� al�s� �� p�s��� �n �h� ���si�� �h� �a�� �h� ju�gm�n� is 
gi��n, �u� n�� un�il� l�a��� in �h� �a��, usual�l��� a��un� 1.30pm GMT. 

A pa���� ma�� ��qu�s� �h� in���p���a�i�n �f a ju�gm�n� �i�hin a ���a� f�l�l���ing �h� 
��l�i����� �f �ha� ju�gm�n� (�ul�� 79).  If a pa���� �is�����s a n�� fa�� �ha� migh� ha�� 
a ���isi�� influ�n�� up�n �h� �u���m� �f �as� �u� �as unkn��n �� �h� C�u�� �h�n 
�h� ju�gm�n� �as ��l�i�����, i� ma�� ��qu�s� �h� ���isi�n �f �h� ju�gm�n� �i�hin a 
p��i�� �f si� m�n�hs aft�� i� a�qui��� kn��l���g� �f �ha� fa�� (�ul�� 80).

In ����p�i�nal� �as�s, an�� pa���� �� �h� �as� ma�� ��qu�s� f�� i�s ��f���al� �� �h� G�an� 
Cham���.  Su�h a ��qu�s� mus� �ak� pl�a�� �i�hin a p��i�� �f �h��� m�n�hs f��m �h� 
�a�� �ha� �h� �ham��� ��n����� i�s ju�gm�n� �n �h� �as� (A��i�l�� 43, �ul�� 73). 

A ju�gm�n� ��n����� ��� a �ham��� shal�l� ����m� final� in �n� �f �h� f�l�l���ing 
ins�an��s:

‘a. when the parties declare that they will not request that the case be referred to 
the Grand Chamber; or
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b. three months after the date of the judgment, if reference of the case to the 
Grand Chamber has not been requested; or

c. when the panel of the Grand Chamber rejects the request to refer under Article 
43’.140

A ��fusal� �� ��f�� a �as� �� �h� G�an� Cham��� an� a ju�gm�n� ��n����� ��� �h� 
G�an� Cham��� a�� ���h final� (A��i�l�� 44 (1) �C��).

4.2 Remedies

Th� �u��p�an C�u��’s p�ima��� ��m���� is a ���l�a�a�i�n �ha� �h��� has ���n a �i�l�a�i�n 
�f �h� C�n��n�i�n.  Wh��� �h� C�u�� fin�s �ha� �h��� has ���n a �i�l�a�i�n �f �h� 
C�n��n�i�n, �h� ju�gm�n� ma�� in�l�u�� an a�a�� f�� ‘jus� sa�isfa��i�n’ un��� A��i�l�� 
41 (p���i�usl��� A��i�l�� 50, p�i�� �� N���m��� 1998), if �h� qu�s�i�n �f ��mp�nsa�i�n 
is ��a��� f�� ���isi�n.

Article 41

If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party.

Jus� sa�isfa��i�n un��� A��i�l�� 41 ma�� in�l�u�� ��mp�nsa�i�n f�� ���h p��unia��� 
an� n�n-p��unia��� l��ss an� l��gal� ��s�s an� ��p�ns�s.  A�a��s f�� jus� sa�isfa��i�n 
a�� an �qui�a�l�� ��m����, a� �h� �is����i�n �f �h� C�u��.

4.2.1 Pecuniary and Non-pecuniary Compensation

In g�n��al�, a�a��s �f �amag�s a�� ��l�a�i��l��� l��� ��mpa��� �� �amag�s a�a���� ��� 
�h� ��m�s�i� ��u��s �f man�� �f �h� �l���� C�un�il� �f �u��p� S�a��s.  This is p���a�l��� 
�u� �� a p���ail�ing �i�� �ha� �h� p�ima��� ��m���� in S��as��u�g is �h� fin�ing �f a 
�i�l�a�i�n �f �h� C�n��n�i�n i�s�l�f.  In����, in man�� �as�s, �h� C�u�� �il�l� ���l�in� �� 
a�a�� an�� �amag�s �n �h� �asis �ha� �h� ���l�a�a�i�n is ‘suffi�i�n�’ jus� sa�isfa��i�n. 
In ��nsi���ing a�a��s f�� jus� sa�isfa��i�n, �h� C�u�� is unl�ik�l��� �� �ak� a���un� �f 
p�in�ipl��s �� s�al��s �f ass�ssm�n� us�� ��� ��m�s�i� ��u��s.141

140  A��i�l�� 44 (2) �C��.
141   Osman v UK, �C��� Appl�. N�. 23452/94, Ju�gm�n� �f 28 O������ 1998, (2000) 29 ���� 245, 

pa�a. 164.
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�a�h�� �han l�a�� ���n sp��ifi� m�ans �f �al��ul�a�ing �amag�s a�a��s (su�h as an 
h�u�l��� �a�� f�� unl�a�ful� ����n�i�n), �h� C�u�� appl�i�s g�n��al� p�in�ipl��s in ass�ssing 
jus� sa�isfa��i�n.  Th� l��gal� �ff��� �f a ju�gm�n� is �� pl�a�� a �u��� �n �h� ��sp�n��n� 
S�a�� �� mak� ��pa�a�i�n f�� i�s ��ns�qu�n��s in su�h a �a�� as �� ��s���� as fa� 
as p�ssi�l�� �h� si�ua�i�n ��is�ing ��f��� �h� ���a�h (restitutio in integrum).  Th� 
C�u�� �il�l� f��qu�n�l��� ��mm�n� �ha� i� is una�l�� �� sp��ul�a�� �n �h� �u���m� �f �h� 
appl�i�an�’s ��m�s�i� p������ings, ha� �h��� n�� ���n a �i�l�a�i�n �f �h� C�n��n�i�n. 
This is �ft�n �h� p�si�i�n, f�� ��ampl��, in �as�s �h��� �h��� has ���n a �i�l�a�i�n �f 
�h� �igh� �� a fai� ��ial� in ��iminal� p������ings.142  In Findlay v UK,143 f�� ��ampl��, 
�h� appl�i�an�’s �l�aim f�� l��ss �f in��m� �f £440,200 f�l�l���ing his ��n�i��i�n an� 
s�n��n�� ��� a ��u��-ma��ial� �hi�h �i�l�a��� A��i�l�� 6(1) �as ��j����� f�� �his ��as�n 
��� �h� C�u��. On man�� ���asi�ns, �h� C�u�� s�a��s �ha� i�s a�a�� is ma�� ‘�n an 
�qui�a�l�� �asis’.

Th� ��sp�n��n� S�a�� is usual�l��� ��p��ssl��� ��qui��� �� pa�� ��mp�nsa�i�n an� ��s�s 
�i�hin �h��� m�n�hs �f �h� �a�� �f �h� ju�gm�n� ����ming final�.  Th� C�u�� usual�l��� 
�i����s �ha� in����s� a� a p��s��i��� �a�� shal�l� �� pa��a�l�� �n an�� sums n�� pai� �i�hin 
�ha� �im�.

I� is �i�al� �ha� ���ail��� �l�aims f�� jus� sa�isfa��i�n a�� ma�� ��� �h� appl�i�an�.  Wh��� 
an appl�i�an� fail�s �� mak� su�h a �l�aim, �h� C�u�� �il�l� n�� ��nsi��� an a�a�� �f i�s 
��n m��i�n.144  ���ail�s �f h�� �� s�� �u� �h� �l�aims a�� in�l�u��� a� App�n�i� J.

Cl�aims f�� puni�i�� �� agg�a�a��� �amag�s ha�� ���n ��j����� ��� �h� C�u��, �i�h�u� 
�ul�ing �u� �h� p�ssi�il�i��� �f making su�h a�a��s.145

On� �f �h� high�s� a�a��s f�� �amag�s, in��� al�ia, f�� p��s�nal� inju���, in ����n� ���a�s 
�as �h� a�a�� �f 500,000 F��n�h f�an�s in Selmouni v France146 f�l�l���ing �h� ����u�� 
�f �h� appl�i�an� ��� F��n�h p�l�i��.  In Tomasi v France147 �h� appl�i�an� �h� �as al�s� 
il�l�-���a��� in p�l�i�� �us�����, �as a�a���� 700,000 F��n�h f�an�s f�� ���h p��unia��� 
an� n�n-p��unia��� l��ss.

142   S��, f�� ��ampl��, Hood v UK, �C��� Appl�. N�. 27267/95, Ju�gm�n� �f 18 F���ua��� 1999, (2000) 
29 ���� 365, pa�a 86.

143  �C��� Appl�. N�. 22107/93, Ju�gm�n� �f 25 F���ua��� 1997, (1997) 24 ���� 221.
144   S��, f�� ��ampl��, Moore and Gordon v UK, �C��� Appl�. N�s. 36529/97 an� 37393/97, Ju�gm�n� 

�f 29 S�p��m��� 1999, (2000) 29 ���� 728, pa�a. 28. 
145   S��, f�� ��ampl��, Selcuk and Asker v Turkey, �C��� Appl�. N�s. 23184/94 an� 23185/94, Ju�gm�n� 

�f 24 Ap�il� 1998, (1998) 26 ���� 477, pa�a. 119 an� Hood v UK, �C��� Appl�. N�. 27267/95, 
Ju�gm�n� �f 18 F���ua��� 1999, (2000) 29 ���� 365, pa�a. 89.

146  �C��� Appl�. N�. 25803/94, Ju�gm�n� �f 28 Jul��� 1999, (2000) 29 ���� 403.
147   �C��� Appl�. N�. 12850/87, S��i�s A, N�. 241-A, Ju�gm�n� �f 27 Augus� 1992, (1993) 15 ���� 

1.
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Th� ��n�u�� �f �h� appl�i�an� ma�� al�s� �� a fa���� in ass�ssing a�a��s.  N� a�a�� �as 
ma�� in McCann and others v UK148 ‘ha�ing ��ga�� �� �h� fa�� �ha� �h� �h��� ������is� 
susp���s �h� ���� kil�l��� ha� ���n in��n�ing �� pl�an� a ��m� in Gi��al��a�’.

In ����� �� su����� in �l�aiming p��unia��� l��ss�s, �h� appl�i�an� mus� �s�a�l�ish a 
�ausal� l�ink ������n �h� �i�l�a�i�n an� �h� l��ss�s �l�aim��.  A�a��s ma�� in�l�u�� 
l��ss �f �a�nings (pas� an� fu�u��), l��ss �f p�nsi�n s�h�m� ��n�fi�s, fin�s an� �a��s 
imp�s��, ��s�s in�u����, l��ss �f inh��i�an�� an� l��ss �f �h� �al�u� �f l�an�.  A�a��s 
f�� n�n-p��unia��� �amag� ma�� in�l�u�� �l��m�n�s in ��sp��� �f pain an� suff��ing, 
anguish an� �is���ss, ��auma, an�i����, f�us��a�i�n, f��l�ings �f is�l�a�i�n, h�l�pl��ssn�ss 
an� injus�i�� an� f�� l��ss �f �pp���uni���, ��pu�a�i�n �� ��l�a�i�nship. 

If �n� �� m��� h�a�s �f �amag� �ann�� �� �al��ul�a��� p���is�l��� �� if �h� �is�in��i�n 
������n p��unia��� an� n�n-p��unia��� �amag� p����s �iffi�ul��, �h� C�u�� ma�� 
���i�� �� mak� a gl���al� ass�ssm�n�.149 

4.2.2 Restitution in Property Cases

In �as�s �f unl�a�ful� ��p��p�ia�i�n �f imm��a�l�� p��p����� �h��� �h� C�u�� fin�s a 
�i�l�a�i�n �f �h� C�n��n�i�n, i� ma�� ����� �h� ���u�n �f �h� p��p����� �� �h� appl�i�an�s 
an� al�s� h�l�� �ha� sh�ul�� �h� ��sp�n��n� S�a�� fail� �� �� s� i� sh�ul�� pa�� �h� 
appl�i�an�s, in ��sp��� �f p��unia��� �amag�, an am�un� �����sp�n�ing �� �h� �u���n� 
�al�u� �f �h� p��p�����.  F�� ��ampl��, in Strain and others v. Romania ��n���ning �h� 
fail�u�� �f �h� ��sp�n��n� S�a�� �� ���u�n �� �h� appl�i�an�s pa�� �f �h�i� p��p����� �ha� 
�as na�i�nal�is�� in �h� 1950s, �h� C�u�� f�un� a �i�l�a�i�n �f A��i�l�� 1 ��������l� 1na�i�nal�is�� in �h� 1950s, �h� C�u�� f�un� a �i�l�a�i�n �f A��i�l�� 1 ��������l� 1 in �h� 1950s, �h� C�u�� f�un� a �i�l�a�i�n �f A��i�l�� 1 ��������l� 1 
�C�� an� ������� ��mania �� ���u�n �h� p��p����� �� �h� appl�i�an�s ��, if i� fail��� 
�� s�, �� pa�� �h� appl�i�an�s �h� am�un�, in p��unia��� �amag�, �����sp�n�ing �� 
�h� �u���n� �al�u� �f �h�i� fla�.150 In su�h �as�s, i� is sugg�s��� �ha� �h� appl�i�an�(s) 
su�mi� a ���ail��� �al�ua�i�n �f �h� p��p����� ��p��p�ia���.

4.2.3 Release of a Person Unlawfully Detained

In �as�s �h��� �h� C�u�� has f�un� a �i�l�a�i�n �f A��i�l�� 5 in ��l�a�i�n �� �h� 
appl�i�an�’s ��n�inuing a��i��a��� ����n�i�n, i� ma�� ��qu�s� �h� au�h��i�i�s �f �h� S�a�� 
��a���� �� �ak� al�l� �h� n���ssa��� m�asu��s �� pu� an �n� �� �h� a��i��a��� ����n�i�n �f 

148   �C��� Appl�. N�. 18984/91, S��i�s A, N�. 324, Ju�gm�n� �f 27 S�p��m��� 1995, (1996) 21 ���� 
97, pa�a. 219.

149  Comingersoll v. Portugal [GC], �C��� Appl�. N�. 35382/97, (2000) IV �C��, pa�a. 29.
150   Strain and others v. Romania, �C��� Appl�. N�. 57001/00, Ju�gm�n� �f 21 Jul��� 2003, pa�as. 74-

75.
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�h� appl�i�an�(s) s�il�l� imp�is�n�� an� s��u�� �h�i� imm��ia�� ��l��as�.151

4.2.4 Re-hearings in Criminal Proceedings

Th� C�u�� is pl�a�ing in���asing p��ssu�� �n s�a��s �� h�l�� a ��-h�a�ing in �h� 
��m�s�i� p������ings f�l�l���ing a fin�ing �f an �C�� �i�l�a�i�n in �h� ��u�s� �f 
�h�s� p������ings.  ��-��amina�i�n �f a �as� ��� �h� ��m�s�i� au�h��i�i�s �� �h� ��-
�p�ning �f p������ings �il�l� �ft�n �� �h� m�s� �ff���i�� �a�� �f a�hi��ing ‘restitutio 
in integrum’.  F�� ��ampl��, in a s��i�s �f ju�gm�n�s agains� Tu�k��� �hi�h f�un� 
�ha� �h� appl�i�an�s ha� ���n ��n�i���� ��� a ��u�� �hi�h �as n�� in��p�n��n� an� 
impa��ial� �i�hin �h� m�aning �f A��i�l�� 6(1), �h� C�u�� ����mm�n��� �ha� �h� m�s� 
app��p�ia�� f��m �f �����ss ��ul�� �� f�� �h�m �� �� ��-��i�� ��� an in��p�n��n� an� 
impa��ial� ��u�� a� an �a�l��� �a��.  �������, su�h ����mm�n�a�i�ns �� n�� s��m �� 
ha�� ���n a��p��� in p�a��i��. 

4.2.5 Costs and Expenses

Th� C�u�� ma�� a�a�� an appl�i�an� �h�i� ��s�s p���i��� �ha� �a�h �f �h� f�l�l���ing 
��n�i�i�ns is sa�isfi��:

(a) Tha� �h� ��s�s a�� a��ual�l��� in�u����; an�
(�) Tha� �h��� a�� n���ssa�il��� in�u����; an�
(�) Tha� �h��� a�� ��as�na�l�� as �� quan�um.

In a��i�i�n �� �h� ��s�s �f �h� �u��p�an C�u�� p������ings, a su���ssful� appl�i�an� 
ma�� s��k �� ������� f��m �h� C�u�� ��s�s in�u���� in ��m�s�i� p������ings �hi�h 
���� aim�� a� ���aining �����ss in ��sp��� �f �h� C�n��n�i�n �i�l�a�i�n.152  ��m�s�i� 
f�� s�al��s ma�� �� ��l���an�, �u� �h��� a�� n�� �in�ing �n �h� C�u��.

I� is �ss�n�ial� �� su�mi� �� �h� C�u�� ���ail��� �il�l�s �f ��s�s s���ing �u� �h� �asks 
�a��i�� �u�, �h� h�u�s ���k��, �h� h�u�l��� �a��s an� ���ail�s �f al�l� ��p�ns�s. C�s�s �il�l� 
n�� �� ���m�� �� ha�� ���n in�u���� �h��� a l��gal� ��p��s�n�a�i�� has a���� f��� �f 
�ha�g� an� �h���f��� �h��� �ann�� in �h�s� �i��ums�an��s �� �l�aim�� un��� A��i�l�� 
41.153  A sugg�s��� f��ma� �an �� f�un� a� App�n�i� J.

If �h� appl�i�an� has n�� su������� in �s�a�l�ishing a �i�l�a�i�n �f �h� C�n��n�i�n in 

151   Ilascu and others v. Russia and Moldova, �C��� Appl�. N�. 48787/99, Ju�gm�n� �f 8 Jul��� 2004, 
pa�a. 221.

152  S��, f�� ��ampl��, Lustig-Prean and Beckett v UK, Ju�gm�n� �f 25 Jul��� 2000, pa�as. 30-33.
153  S��, f�� ��ampl��, McCann v UK, (1996) 21 ���� 97, pa�a. 221.
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��sp��� �f pa�� �f �h�i� �as�, �his ma�� �� a fa���� in �h� C�u�� ���u�ing �h� ��s�s 
s�ugh�. 

C�s�s a�a��s ma�� �� ��p��ss�� �� �� in�l�usi�� �� ���l�usi�� �f VAT an� an�� sums 
p���i�usl��� pai� ��� �h� C�u�� as l��gal� ai� �il�l� �� ���u��i�l��.

Th��� is n� p���isi�n in �h� C�n��n�i�n f�� ��s�s �� �� a�a���� agains� an 
unsu���ssful� appl�i�an�.

4.3. Enforcement

Th� s�an�a�� �f p������i�n p���i��� ��� �h� �C��� �ann�� �� main�ain�� if M�m��� 
S�a��s ��fus� �� ��l�a�� �h� ����u�i�n �f �h� C�u��’s final� ju�gm�n�s in �as�s �� �hi�h 
�h��� a�� pa��i�s.  Th� final� ju�gm�n�s issu�� ��� �h� C�u�� a�� l��gal�l��� �in�ing �u� 
�ss�n�ial�l��� ���l�a�a�����.154  Thus, in �as�s �h��� �h� C�u�� fin�s �ha� a �i�l�a�i�n �f 
�h� �C�� s��ms �i����l��� f��m ��n��s��� l��gisl�a�i�n i� �ann�� annul� �� ��p�al� �ha� 
l��gisl�a�i�n.155  I� is up �� �h� ��sp�n��n� S�a�� �� �h��s� �h� m�ans �� ful�fil� �h� 
��l�iga�i�ns a�ising f��m A��i�l�� 46 �C��.156 

Th� C�mmi���� �f Minis���s is �h� ����� �n��us��� �i�h �h� sup���isi�n �f �h� 
����u�i�n �f �h� ju�gm�n�s an� f�i�n�l��� s���l��m�n� ag���m�n�s.157  Th� C�mmi���� 
is assis��� in i�s �ask ��� �h� �i������a�� G�n��al� �f �uman �igh�s.  A final� ju�gm�n� 
is ��ansmi���� �� �h� C�mmi���� �f Minis���s an� �h� l�a���� in�i��s �h� ��sp�n��n� 
S�a�� �� inf��m i� �f �h� s��ps �ak�n �� pa�� an�� jus� sa�isfa��i�n a�a���� as ��l�l� as �f 
an�� in�i�i�ual� �� g�n��al� m�asu��s �hi�h ma�� �� n���ssa��� in ����� �� ��mpl��� �i�h 
�h� S�a��’s l��gal� ��l�iga�i�n �� a�i�� ��� �h� C�u��’s fin�ings.  Wh�n �h� ju�gm�n� 
����m�s final�, �h� Appl�i�an�(s) sh�ul�� su�mi� �h�i� �ank ���ail�s �� �h� �i������a�� 
G�n��al� f�� pa��m�n� �f �h� jus� sa�isfa��i�n, as ��l�l� as �h� �ank ���ail�s �f �h�i� 
��p��s�n�a�i��s f�� pa��m�n� �f �h� ��s�s an� ��p�ns�s, as appl�i�a�l��.  Th�s� sh�ul�� 
�� s�n� ��:

��pa��m�n� f�� �h� ����u�i�n �f Ju�gm�n�s 
�i������a�� G�n��al� II – �uman �igh�s  
C�un�il� �f �u��p�  
F-67075 ST�ASBOU�G C���X 

154   A��i�l�� 46 pa�a. 1 �C��; s��, f�� ��ampl��, Marckx v. Belgium, �C��� Appl�. N�. 6833/74, S��i�s 
A, N�. 31, Ju�gm�n� �f 13 Jun� 1979.

155  I�i�.
156   ��p��� �n �h� ����u�i�n �f ju�gm�n�s �f �h� �u��p�an C�u�� �f �uman �igh�s, �n ��hal�f �f �h� 

C�mmi���� �n L�gal� Affai�s an� �uman �igh�s, �app����u�: M� Ju�g�ns, ���. 8808, a��p��� �n 
28 S�p��m��� 2000, ��p���u��� in (2000) 21 4-7 ��LJ 275. 

157  A��i�l�� 46 pa�a. 2, �C��. 
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F�ANC�
T�l�.: +33 (0)3 90 21 55 54  
Fa�: +33 (0)3 88 41 27 93  
�-mail�: �GII.����u�i�n@���.in� 

F�� inf��ma�i�n �f �h� sup���isi�n �n �h� ����u�i�n �f �h� C�u��’s final� ju�gm�n�s 
�an al�s� �� s�ugh� f��m �h�m �� f��m �h�i� ���si��:  h��p://���.���.in�/T/�/
�uman_�igh�s/����u�i�n.  

Appl�i�an�s, �h�i� ��p��s�n�a�i��s an� NGOs al�l� ha�� a �is����i�n �� mak� su�missi�n 
�� �h� C�mmi���� a��u� �h� ����u�i�n – �� n�n-����u�i�n – �f a ju�gm�n� �� 
f�i�n�l��� s���l��m�n� (�ul��s 9 an� 15 �f �h� �ul��s �f �h� C�mmi���� �f Minis���s 
f�� �h� sup���isi�n �f �h� ����u�i�n �f ju�gm�n�s an� �f �h� ���ms �f f�i�n�l��� 
s���l��m�n�s).  This sh�ul�� simil�a�l��� �� su�mi���� �� �h� a����ss a����.  

Th� ���k �f �h� sup���isi�n �f �h� final� ju�gm�n�s is �a��i�� �u� ��� �h� C�mmi���� 
�f Minis���s in si� ��gul�a� m���ings �u�ing �h� ���a�.  Th� C�mmi���� ��mpl����s �h� 
sup���isi�n �f a �as� ��� issuing a final� ��s�l�u�i�n.  

Al��h�ugh ��sp�n��n� S�a��s a�� usual�l��� �il�l�ing �� pa�� �h� jus� sa�isfa��i�n an� ���� 
�� a�i�� �i�h �h�i� ��l�iga�i�n un��� A��i�l�� 46(1), �h��� a�� al�s� man�� ���asi�ns 
�h��� a ��sp�n��n� S�a�� ��fus�s �� ��l�a��s �� ����u�� a final� ju�gm�n�.  Th��� ma�� 
�� p�l�i�i�al�, �u�g��a��� �� ��h�� ��as�ns �h�� ����u�i�n ���s n�� �ak� pl�a��, su�h as 
in ��nn���i�n �i�h �h� s�al�� �f �h� ��f��ms ��qui���.  Th� C�mmi���� �f Minis���s 
ma�� �ak� �a�i�us s��ps in ����� �� assis� ����u�i�n, su�h as �ipl��ma�i� ini�ia�i��s �� 
�h� issuing �f in���im ��s�l�u�i�ns.  If p���l��ms p��sis�, �h� C�mmi���� ma�� issu� 
m��� s���ngl���-������ ��s�l�u�i�ns u�ging �h� ��sp�n��n� S�a�� �� ��mpl��� �i�h 
�h� ju�gm�n�, ul��ima��l��� ���al�l�ing �h� un��n�i�i�nal� na�u�� �f �h� ��l�iga�i�n �� 
��mpl��� �i�h �h� C�u��’s ju�gm�n�s an� s���ssing �ha� ��mpl�ian�� is a ��n�i�i�n �f 
m�m���ship �f �h� C�un�il� �f �u��p�.  

Th� �C�� ���s n�� p���i�� f�� san��i�ns �h�n a S�a�� ��l�a��s �� ���s n�� ����u�� a 
final� ju�gm�n� in a �as� �� �hi�h i� is a pa����.  �������, as a l�as� ��s���, A��i�l�� 8 in 
��njun��i�n �i�h A��i�l�� 3 �f �h� C�un�il� �f �u��p� S�a�u�� �an �� appl�i�� an� �h� 
C�mmi���� �f Minis���s ma�� ���i�� �� susp�n� a C�un�il� �f �u��p� m�m��� f��m 
i�s �igh�s �f ��p��s�n�a�i�n �� ��p�l� i� in �i�� �f i�s p��sis��n� ��fusal� �� impl��m�n� 
�h� C�u��’s ju�gm�n�s.  This a��nu� has n���� ���n us�� sin�� �h� �i�� in �h� 
C�un�il� �f �u��p� �i��l��s is �ha� ‘human �igh�s �an ��s� �� p�������� ��� ���king 
�i�h a S�a�� �i�hin �h� ��ganisa�i�n’.158 

158   O����, Cl�a�� & ���in C.A.Whi��, The European Convention on Human Rights, 3�� ��. (O�f��� 
Uni���si��� ����ss, 2002), 434.
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4.3.1 Protocol 14

When Protocol 14 enters into force, the Committee of Ministers will have two extra tools 
that are likely to help it influence governments of Respondent States with regards to the 
execution of the Court’s judgments.159

Paragraph 3 of new Article 46 provides that in cases where the Committee of Ministers 
considers that the supervision of the execution of a final judgment is hindered by a problem 
of interpretation of the judgment, it may refer the matter to the Court for a ruling on the 
question of interpretation.160 

Article 46 para. 4 provides that in cases where the Committee of Ministers considers 
that a Respondent State refuses to execute a judgment in a case to which it is a party, it 
may refer to the Court the question whether the Respondent State has failed to fulfil its 
obligations under para.1 of Article 46.161  This procedure is likely to be invoked only in the 
most exceptional cases. 

159   S�� al�s� �h� p��p�sal�s in ��s�l�u�i�n 1226 (2000), ����u�i�n �f Ju�gm�n�s �f �h� �u��p�an C�u�� 
�n �uman �igh�s, T���s a��p��� ��� �h� Ass�m�l���, 28 S�p��m��� 2000, ��p���u��� in (2000 21 
4-7 ��LJ 273). Th� ��a�l�iam�n�a��� Ass�m�l��� has al�s� un����ak�n �ff���s �� �n��u�ag� �h� �im�l��� 
����u�i�n �f �h� C�u��’s ju�gm�n�s ��� h�l��ing ���a��s in �hi�h n�n-impl��m�n�ing g����nm�n�s 
a�� pu�l�i�l��� �al�l��� �� a���un� (s�� ��s�l�u�i�n 1411 (2004) (p���isi�nal� ��i�i�n), ���� a��p��� ��� 
�h� S�an�ing C�mmi���� a��ing �n ��hal�f �f �h� Ass�m�l��� �n 23 N���m��� 2004). 

160  S�� ��������l� N�. 14 an� ��pl�ana����� ��p���.
161  S�� ��������l� N�. 14 an� ��pl�ana����� ��p���.
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Appendix A: European Convention on Human Rights

Convention for the Protection
of Human Rights
and Fundamental Freedoms
as amended by Protocol No. 11

with Protocol Nos. 1, 4, 6 and 7

The text of the Convention had been amended according to the provisions of Protocol No. 3 (ETS No. 45), which
entered into force on 21 September 1970, of Protocol No. 5 (ETS No. 55), which entered into force on 20
December 1971 and of Protocol No. 8 (ETS No. 118), which entered into force on 1 January 1990, and comprised
also the text of Protocol No. 2 (ETS No. 44) which, in accordance with Article 5, paragraph 3 thereof, had been an
integral part of the Convention since its entry into force on 21 September 1970. All provisions which had been
amended or added by these Protocols are replaced by Protocol No. 11 (ETS No. 155), as from the date of its entry
into force on 1 November 1998. As from that date, Protocol No. 9 (ETS No. 140), which entered into force on
1 October 1994, is repealed.

Registry of the European Court of Human Rights
November 1998
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The governments signatory hereto, being members of the Council of Europe,

Considering the Universal Declaration of Human Rights proclaimed by the General Assembly of the United
Nations on 10th December 1948;

Considering that this Declaration aims at securing the universal and effective recognition and observance of
the Rights therein declared;

Considering that the aim of the Council of Europe is the achievement of greater unity between its members
and that one of the methods by which that aim is to be pursued is the maintenance and further realisation of
human rights and fundamental freedoms;
Reaffirming their profound belief in those fundamental freedoms which are the foundation of justice and
peace in the world and are best maintained on the one hand by an effective political democracy and on the
other by a common understanding and observance of the human rights upon which they depend;

Being resolved, as the governments of European countries which are like-minded and have a common
heritage of political traditions, ideals, freedom and the rule of law, to take the first steps for the collective
enforcement of certain of the rights stated in the Universal Declaration,

Have agreed as follows:

Article 1 – Obligation to respect human rights

The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms
defined in Section I of this Convention.

Section I – Rights and freedoms

Article 2 – Right to life

1 Everyone's right to life shall be protected by law. No one shall be deprived of his life intentionally save in the
execution of a sentence of a court following his conviction of a crime for which this penalty is provided by
law.

2 Deprivation of life shall not be regarded as inflicted in contravention of this article when it results from the
use of force which is no more than absolutely necessary:

a in defence of any person from unlawful violence;

b in order to effect a lawful arrest or to prevent the escape of a person lawfully detained;

c in action lawfully taken for the purpose of quelling a riot or insurrection.

Article 3 – Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment or punishment.

Article 4 – Prohibition of slavery and forced labour

1 No one shall be held in slavery or servitude.

2 No one shall be required to perform forced or compulsory labour.

3 For the purpose of this article the term “forced or compulsory labour” shall not include:

a any work required to be done in the ordinary course of detention imposed according to the provisions of
Article 5 of this Convention or during conditional release from such detention;

b any service of a military character or, in case of conscientious objectors in countries where they are
recognised, service exacted instead of compulsory military service;
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c any service exacted in case of an emergency or calamity threatening the life or well-being of the
community;

d any work or service which forms part of normal civic obligations.

Article 5 – Right to liberty and security

1 Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the
following cases and in accordance with a procedure prescribed by law:

a the lawful detention of a person after conviction by a competent court;

b the lawful arrest or detention of a person for non-compliance with the lawful order of a court or in order
to secure the fulfilment of any obligation prescribed by law;

c the lawful arrest or detention of a person effected for the purpose of bringing him before the competent
legal authority on reasonable suspicion of having committed an offence or when it is reasonably
considered necessary to prevent his committing an offence or fleeing after having done so;

d the detention of a minor by lawful order for the purpose of educational supervision or his lawful
detention for the purpose of bringing him before the competent legal authority;

e the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of
unsound mind, alcoholics or drug addicts or vagrants;

f the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country
or of a person against whom action is being taken with a view to deportation or extradition.

2 Everyone who is arrested shall be informed promptly, in a language which he understands, of the reasons
for his arrest and of any charge against him.

3 Everyone arrested or detained in accordance with the provisions of paragraph 1.c of this article shall be
brought promptly before a judge or other officer authorised by law to exercise judicial power and shall be
entitled to trial within a reasonable time or to release pending trial. Release may be conditioned by
guarantees to appear for trial.

4 Everyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings by which
the lawfulness of his detention shall be decided speedily by a court and his release ordered if the detention
is not lawful.

5 Everyone who has been the victim of arrest or detention in contravention of the provisions of this article shall
have an enforceable right to compensation.

Article 6 – Right to a fair trial

1 In the determination of his civil rights and obligations or of any criminal charge against him, everyone is
entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
established by law. Judgment shall be pronounced publicly but the press and public may be excluded from
all or part of the trial in the interests of morals, public order or national security in a democratic society,
where the interests of juveniles or the protection of the private life of the parties so require, or to the extent
strictly necessary in the opinion of the court in special circumstances where publicity would prejudice the
interests of justice.

2 Everyone charged with a criminal offence shall be presumed innocent until proved guilty according to law.

3 Everyone charged with a criminal offence has the following minimum rights:

a to be informed promptly, in a language which he understands and in detail, of the nature and cause of
the accusation against him;

b to have adequate time and facilities for the preparation of his defence;

c to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient
means to pay for legal assistance, to be given it free when the interests of justice so require;
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d to examine or have examined witnesses against him and to obtain the attendance and examination of
witnesses on his behalf under the same conditions as witnesses against him;

e to have the free assistance of an interpreter if he cannot understand or speak the language used in
court.

Article 7 – No punishment without law

1 No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute
a criminal offence under national or international law at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time the criminal offence was committed.

2 This article shall not prejudice the trial and punishment of any person for any act or omission which, at the
time when it was committed, was criminal according to the general principles of law recognised by civilised
nations.

Article 8 – Right to respect for private and family life

1 Everyone has the right to respect for his private and family life, his home and his correspondence.

2 There shall be no interference by a public authority with the exercise of this right except such as is in
accordance with the law and is necessary in a democratic society in the interests of national security, public
safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others.

Article 9 – Freedom of thought, conscience and religion

1 Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change
his religion or belief and freedom, either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and observance.

2 Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by
law and are necessary in a democratic society in the interests of public safety, for the protection of public
order, health or morals, or for the protection of the rights and freedoms of others.

Article 10 – Freedom of expression

1 Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and regardless of frontiers.
This article shall not prevent States from requiring the licensing of broadcasting, television or cinema
enterprises.

2 The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such
formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic
society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder
or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for
preventing the disclosure of information received in confidence, or for maintaining the authority and
impartiality of the judiciary.

Article 11 – Freedom of assembly and association

1 Everyone has the right to freedom of peaceful assembly and to freedom of association with others, including
the right to form and to join trade unions for the protection of his interests.

2 No restrictions shall be placed on the exercise of these rights other than such as are prescribed by law and
are necessary in a democratic society in the interests of national security or public safety, for the prevention
of disorder or crime, for the protection of health or morals or for the protection of the rights and freedoms of
others. This article shall not prevent the imposition of lawful restrictions on the exercise of these rights by
members of the armed forces, of the police or of the administration of the State.

Article 12 – Right to marry

Men and women of marriageable age have the right to marry and to found a family, according to the
national laws governing the exercise of this right.
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Article 13 – Right to an effective remedy

Everyone whose rights and freedoms as set forth in this Convention are violated shall have an effective
remedy before a national authority notwithstanding that the violation has been committed by persons acting
in an official capacity.

Article 14 – Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention shall be secured without
discrimination on any ground such as sex, race, colour, language, religion, political or other opinion, national
or social origin, association with a national minority, property, birth or other status.

Article 15 – Derogation in time of emergency

1 In time of war or other public emergency threatening the life of the nation any High Contracting Party may
take measures derogating from its obligations under this Convention to the extent strictly required by the
exigencies of the situation, provided that such measures are not inconsistent with its other obligations under
international law.

2 No derogation from Article 2, except in respect of deaths resulting from lawful acts of war, or from Articles 3,
4 (paragraph 1) and 7 shall be made under this provision.

3 Any High Contracting Party availing itself of this right of derogation shall keep the Secretary General of the
Council of Europe fully informed of the measures which it has taken and the reasons therefor. It shall also
inform the Secretary General of the Council of Europe when such measures have ceased to operate and
the provisions of the Convention are again being fully executed.

Article 16 – Restrictions on political activity of aliens

Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High Contracting Parties from
imposing restrictions on the political activity of aliens.

Article 17 – Prohibition of abuse of rights

Nothing in this Convention may be interpreted as implying for any State, group or person any right to
engage in any activity or perform any act aimed at the destruction of any of the rights and freedoms set forth
herein or at their limitation to a greater extent than is provided for in the Convention.

Article 18 – Limitation on use of restrictions on rights

The restrictions permitted under this Convention to the said rights and freedoms shall not be applied for any
purpose other than those for which they have been prescribed.

Section II – European Court of Human Rights

Article 19 – Establishment of the Court

To ensure the observance of the engagements undertaken by the High Contracting Parties in the
Convention and the Protocols thereto, there shall be set up a European Court of Human Rights, hereinafter
referred to as "the Court". It shall function on a permanent basis.

Article 20 – Number of judges

The Court shall consist of a number of judges equal to that of the High Contracting Parties.

Article 21 – Criteria for office

1 The judges shall be of high moral character and must either possess the qualifications required for
appointment to high judicial office or be jurisconsults of recognised competence.

2 The judges shall sit on the Court in their individual capacity.
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3 During their term of office the judges shall not engage in any activity which is incompatible with their
independence, impartiality or with the demands of a full-time office; all questions arising from the application
of this paragraph shall be decided by the Court.

Article 22 – Election of judges

1 The judges shall be elected by the Parliamentary Assembly with respect to each High Contracting Party by
a majority of votes cast from a list of three candidates nominated by the High Contracting Party.

2 The same procedure shall be followed to complete the Court in the event of the accession of new High
Contracting Parties and in filling casual vacancies.

Article 23 – Terms of office

1 The judges shall be elected for a period of six years. They may be re-elected. However, the terms of office
of one-half of the judges elected at the first election shall expire at the end of three years.

2 The judges whose terms of office are to expire at the end of the initial period of three years shall be chosen
by lot by the Secretary General of the Council of Europe immediately after their election.

3 In order to ensure that, as far as possible, the terms of office of one-half of the judges are renewed every
three years, the Parliamentary Assembly may decide, before proceeding to any subsequent election, that
the term or terms of office of one or more judges to be elected shall be for a period other than six years but
not more than nine and not less than three years.

4 In cases where more than one term of office is involved and where the Parliamentary Assembly applies the
preceding paragraph, the allocation of the terms of office shall be effected by a drawing of lots by the
Secretary General of the Council of Europe immediately after the election.

5 A judge elected to replace a judge whose term of office has not expired shall hold office for the remainder of
his predecessor's term.

6 The terms of office of judges shall expire when they reach the age of 70.

7 The judges shall hold office until replaced. They shall, however, continue to deal with such cases as they
already have under consideration.

Article 24 – Dismissal

No judge may be dismissed from his office unless the other judges decide by a majority of two-thirds that he
has ceased to fulfil the required conditions.

Article 25 – Registry and legal secretaries

The Court shall have a registry, the functions and organisation of which shall be laid down in the rules of the
Court. The Court shall be assisted by legal secretaries.

Article 26 – Plenary Court

The plenary Court shall

a elect its President and one or two Vice-Presidents for a period of three years; they may be re-elected;

b set up Chambers, constituted for a fixed period of time;

c elect the Presidents of the Chambers of the Court; they may be re-elected;

d adopt the rules of the Court, and

e elect the Registrar and one or more Deputy Registrars.
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Article 27 – Committees, Chambers and Grand Chamber

1 To consider cases brought before it, the Court shall sit in committees of three judges, in Chambers of seven
judges and in a Grand Chamber of seventeen judges. The Court's Chambers shall set up committees for a
fixed period of time.

2 There shall sit as an ex officio member of the Chamber and the Grand Chamber the judge elected in
respect of the State Party concerned or, if there is none or if he is unable to sit, a person of its choice who
shall sit in the capacity of judge.

3 The Grand Chamber shall also include the President of the Court, the Vice-Presidents, the Presidents of the
Chambers and other judges chosen in accordance with the rules of the Court. When a case is referred to
the Grand Chamber under Article 43, no judge from the Chamber which rendered the judgment shall sit in
the Grand Chamber, with the exception of the President of the Chamber and the judge who sat in respect of
the State Party concerned.

Article 28 – Declarations of inadmissibility by committees

A committee may, by a unanimous vote, declare inadmissible or strike out of its list of cases an application
submitted under Article 34 where such a decision can be taken without further examination. The decision
shall be final.

Article 29 – Decisions by Chambers on admissibility and merits

1 If no decision is taken under Article 28, a Chamber shall decide on the admissibility and merits of individual
applications submitted under Article 34.

2 A Chamber shall decide on the admissibility and merits of inter-State applications submitted under Article
33.

3 The decision on admissibility shall be taken separately unless the Court, in exceptional cases, decides
otherwise.

Article 30 – Relinquishment of jurisdiction to the Grand Chamber

Where a case pending before a Chamber raises a serious question affecting the interpretation of the
Convention or the protocols thereto, or where the resolution of a question before the Chamber might have a
result inconsistent with a judgment previously delivered by the Court, the Chamber may, at any time before
it has rendered its judgment, relinquish jurisdiction in favour of the Grand Chamber, unless one of the
parties to the case objects.

Article 31 – Powers of the Grand Chamber

The Grand Chamber shall

a determine applications submitted either under Article 33 or Article 34 when a Chamber has relinquished
jurisdiction under Article 30 or when the case has been referred to it under Article 43; and

b consider requests for advisory opinions submitted under Article 47.

Article 32 – Jurisdiction of the Court

1 The jurisdiction of the Court shall extend to all matters concerning the interpretation and application of the
Convention and the protocols thereto which are referred to it as provided in Articles 33, 34 and 47.

2 In the event of dispute as to whether the Court has jurisdiction, the Court shall decide.

Article 33 – Inter-State cases

Any High Contracting Party may refer to the Court any alleged breach of the provisions of the Convention
and the protocols thereto by another High Contracting Party.
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Article 34 – Individual applications

The Court may receive applications from any person, non-governmental organisation or group of individuals
claiming to be the victim of a violation by one of the High Contracting Parties of the rights set forth in the
Convention or the protocols thereto. The High Contracting Parties undertake not to hinder in any way the
effective exercise of this right.

Article 35 – Admissibility criteria

1 The Court may only deal with the matter after all domestic remedies have been exhausted, according to the
generally recognised rules of international law, and within a period of six months from the date on which the
final decision was taken.

2 The Court shall not deal with any application submitted under Article 34 that

a is anonymous; or

b is substantially the same as a matter that has already been examined by the Court or has already been
submitted to another procedure of international investigation or settlement and contains no relevant new
information.

3 The Court shall declare inadmissible any individual application submitted under Article 34 which it considers
incompatible with the provisions of the Convention or the protocols thereto, manifestly ill-founded, or an
abuse of the right of application.

4 The Court shall reject any application which it considers inadmissible under this Article. It may do so at any
stage of the proceedings.

Article 36 – Third party intervention

1 In all cases before a Chamber or the Grand Chamber, a High Contracting Party one of whose nationals is
an applicant shall have the right to submit written comments and to take part in hearings.

2 The President of the Court may, in the interest of the proper administration of justice, invite any High
Contracting Party which is not a party to the proceedings or any person concerned who is not the applicant
to submit written comments or take part in hearings.

Article 37 – Striking out applications

1 The Court may at any stage of the proceedings decide to strike an application out of its list of cases where
the circumstances lead to the conclusion that

a the applicant does not intend to pursue his application; or

b the matter has been resolved; or

c for any other reason established by the Court, it is no longer justified to continue the examination of the
application.

However, the Court shall continue the examination of the application if respect for human rights as defined
in the Convention and the protocols thereto so requires.

2 The Court may decide to restore an application to its list of cases if it considers that the circumstances justify
such a course.

Article 38 – Examination of the case and friendly settlement proceedings

1 If the Court declares the application admissible, it shall

a pursue the examination of the case, together with the representatives of the parties, and if need be,
undertake an investigation, for the effective conduct of which the States concerned shall furnish all
necessary facilities;
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b place itself at the disposal of the parties concerned with a view to securing a friendly settlement of the
matter on the basis of respect for human rights as defined in the Convention and the protocols thereto.

2 Proceedings conducted under paragraph 1.b shall be confidential.

Article 39 – Finding of a friendly settlement

If a friendly settlement is effected, the Court shall strike the case out of its list by means of a decision which
shall be confined to a brief statement of the facts and of the solution reached.

Article 40 – Public hearings and access to documents

1 Hearings shall be in public unless the Court in exceptional circumstances decides otherwise.

2 Documents deposited with the Registrar shall be accessible to the public unless the President of the Court
decides otherwise.

Article 41 – Just satisfaction

If the Court finds that there has been a violation of the Convention or the protocols thereto, and if the internal
law of the High Contracting Party concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.

Article 42 – Judgments of Chambers

Judgments of Chambers shall become final in accordance with the provisions of Article 44, paragraph 2.

Article 43 – Referral to the Grand Chamber

1 Within a period of three months from the date of the judgment of the Chamber, any party to the case may, in
exceptional cases, request that the case be referred to the Grand Chamber.

2 A panel of five judges of the Grand Chamber shall accept the request if the case raises a serious question
affecting the interpretation or application of the Convention or the protocols thereto, or a serious issue of
general importance.

3 If the panel accepts the request, the Grand Chamber shall decide the case by means of a judgment.

Article 44 – Final judgments

1 The judgment of the Grand Chamber shall be final.

2 The judgment of a Chamber shall become final

a when the parties declare that they will not request that the case be referred to the Grand Chamber; or

b three months after the date of the judgment, if reference of the case to the Grand Chamber has not
been requested; or

c when the panel of the Grand Chamber rejects the request to refer under Article 43.

3 The final judgment shall be published.

Article 45 – Reasons for judgments and decisions

1 Reasons shall be given for judgments as well as for decisions declaring applications admissible or
inadmissible.

2 If a judgment does not represent, in whole or in part, the unanimous opinion of the judges, any judge shall
be entitled to deliver a separate opinion.
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Article 46 – Binding force and execution of judgments

1 The High Contracting Parties undertake to abide by the final judgment of the Court in any case to which they
are parties.

2 The final judgment of the Court shall be transmitted to the Committee of Ministers, which shall supervise its
execution.

Article 47 – Advisory opinions

1 The Court may, at the request of the Committee of Ministers, give advisory opinions on legal questions
concerning the interpretation of the Convention and the protocols thereto.

2 Such opinions shall not deal with any question relating to the content or scope of the rights or freedoms
defined in Section I of the Convention and the protocols thereto, or with any other question which the Court
or the Committee of Ministers might have to consider in consequence of any such proceedings as could be
instituted in accordance with the Convention.

3 Decisions of the Committee of Ministers to request an advisory opinion of the Court shall require a majority
vote of the representatives entitled to sit on the Committee.

Article 48 – Advisory jurisdiction of the Court

The Court shall decide whether a request for an advisory opinion submitted by the Committee of Ministers is
within its competence as defined in Article 47.

Article 49 – Reasons for advisory opinions

1 Reasons shall be given for advisory opinions of the Court.

2 If the advisory opinion does not represent, in whole or in part, the unanimous opinion of the judges, any
judge shall be entitled to deliver a separate opinion.

3 Advisory opinions of the Court shall be communicated to the Committee of Ministers.

Article 50 – Expenditure on the Court

The expenditure on the Court shall be borne by the Council of Europe.

Article 51 – Privileges and immunities of judges

The judges shall be entitled, during the exercise of their functions, to the privileges and immunities provided
for in Article 40 of the Statute of the Council of Europe and in the agreements made thereunder.

Section III – Miscellaneous provisions

Article 52 – Inquiries by the Secretary General

On receipt of a request from the Secretary General of the Council of Europe any High Contracting Party
shall furnish an explanation of the manner in which its internal law ensures the effective implementation of
any of the provisions of the Convention.

Article 53 – Safeguard for existing human rights

Nothing in this Convention shall be construed as limiting or derogating from any of the human rights and
fundamental freedoms which may be ensured under the laws of any High Contracting Party or under any
other agreement to which it is a Party.

Article 54 – Powers of the Committee of Ministers

Nothing in this Convention shall prejudice the powers conferred on the Committee of Ministers by the
Statute of the Council of Europe.
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Article 55 – Exclusion of other means of dispute settlement

The High Contracting Parties agree that, except by special agreement, they will not avail themselves of
treaties, conventions or declarations in force between them for the purpose of submitting, by way of petition,
a dispute arising out of the interpretation or application of this Convention to a means of settlement other
than those provided for in this Convention.

Article 56 – Territorial application

1 Any State may at the time of its ratification or at any time thereafter declare by notification addressed to the
Secretary General of the Council of Europe that the present Convention shall, subject to paragraph 4 of this
Article, extend to all or any of the territories for whose international relations it is responsible.

2 The Convention shall extend to the territory or territories named in the notification as from the thirtieth day
after the receipt of this notification by the Secretary General of the Council of Europe.

3 The provisions of this Convention shall be applied in such territories with due regard, however, to local
requirements.

4 Any State which has made a declaration in accordance with paragraph 1 of this article may at any time
thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts
the competence of the Court to receive applications from individuals, non-governmental organisations or
groups of individuals as provided by Article 34 of the Convention.

Article 57 – Reservations

1 Any State may, when signing this Convention or when depositing its instrument of ratification, make a
reservation in respect of any particular provision of the Convention to the extent that any law then in force in
its territory is not in conformity with the provision. Reservations of a general character shall not be permitted
under this article.

2 Any reservation made under this article shall contain a brief statement of the law concerned.

Article 58 – Denunciation

1 A High Contracting Party may denounce the present Convention only after the expiry of five years from the
date on which it became a party to it and after six months' notice contained in a notification addressed to the
Secretary General of the Council of Europe, who shall inform the other High Contracting Parties.

2 Such a denunciation shall not have the effect of releasing the High Contracting Party concerned from its
obligations under this Convention in respect of any act which, being capable of constituting a violation of
such obligations, may have been performed by it before the date at which the denunciation became
effective.

3 Any High Contracting Party which shall cease to be a member of the Council of Europe shall cease to be a
Party to this Convention under the same conditions.

4 The Convention may be denounced in accordance with the provisions of the preceding paragraphs in
respect of any territory to which it has been declared to extend under the terms of Article 56.

Article 59 – Signature and ratification

1 This Convention shall be open to the signature of the members of the Council of Europe. It shall be ratified.
Ratifications shall be deposited with the Secretary General of the Council of Europe.

2 The present Convention shall come into force after the deposit of ten instruments of ratification.

3 As regards any signatory ratifying subsequently, the Convention shall come into force at the date of the
deposit of its instrument of ratification.

4 The Secretary General of the Council of Europe shall notify all the members of the Council of Europe of the
entry into force of the Convention, the names of the High Contracting Parties who have ratified it, and the
deposit of all instruments of ratification which may be effected subsequently.
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Done at Rome this 4th day of November 1950, in English and French, both texts being equally authentic, in
a single copy which shall remain deposited in the archives of the Council of Europe. The Secretary General
shall transmit certified copies to each of the signatories.
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Protocol to the Convention
for the Protection of
Human Rights and
Fundamental Freedoms

The governments signatory hereto, being members of the Council of Europe,

Being resolved to take steps to ensure the collective enforcement of certain rights and freedoms other than
those already included in Section I of the Convention for the Protection of Human Rights and Fundamental
Freedoms signed at Rome on 4 November 1950 (hereinafter referred to as “the Convention”),

Have agreed as follows:

Article 1 – Protection of property

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be
deprived of his possessions except in the public interest and subject to the conditions provided for by law
and by the general principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State to enforce such laws as it
deems necessary to control the use of property in accordance with the general interest or to secure the
payment of taxes or other contributions or penalties.

Article 2 – Right to education

No person shall be denied the right to education. In the exercise of any functions which it assumes in
relation to education and to teaching, the State shall respect the right of parents to ensure such education
and teaching in conformity with their own religious and philosophical convictions.

Article 3 – Right to free elections

The High Contracting Parties undertake to hold free elections at reasonable intervals by secret ballot, under
conditions which will ensure the free expression of the opinion of the people in the choice of the legislature.

Article 4 – Territorial application

Any High Contracting Party may at the time of signature or ratification or at any time thereafter communicate
to the Secretary General of the Council of Europe a declaration stating the extent to which it undertakes that
the provisions of the present Protocol shall apply to such of the territories for the international relations of
which it is responsible as are named therein.

Any High Contracting Party which has communicated a declaration in virtue of the preceding paragraph may
from time to time communicate a further declaration modifying the terms of any former declaration or
terminating the application of the provisions of this Protocol in respect of any territory.

A declaration made in accordance with this article shall be deemed to have been made in accordance with
paragraph 1 of Article 56 of the Convention.

Article 5 – Relationship to the Convention

As between the High Contracting Parties the provisions of Articles 1, 2, 3 and 4 of this Protocol shall be
regarded as additional articles to the Convention and all the provisions of the Convention shall apply
accordingly.

Article 6 – Signature and ratification

This Protocol shall be open for signature by the members of the Council of Europe, who are the signatories
of the Convention; it shall be ratified at the same time as or after the ratification of the Convention. It shall
enter into force after the deposit of ten instruments of ratification. As regards any signatory ratifying
subsequently, the Protocol shall enter into force at the date of the deposit of its instrument of ratification.
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The instruments of ratification shall be deposited with the Secretary General of the Council of Europe, who
will notify all members of the names of those who have ratified.

Done at Paris on the 20th day of March 1952, in English and French, both texts being equally authentic, in a
single copy which shall remain deposited in the archives of the Council of Europe. The Secretary General
shall transmit certified copies to each of the signatory governments.



Taking Cas�s �� �h� �u��p�an C�u�� �f �uman �igh�s

85

15

Protocol No. 4 to the Convention for the Protection of Human Rights and
Fundamental Freedoms securing certain rights and freedoms other than
those already included in the Convention and in the first Protocol
thereto

The governments signatory hereto, being members of the Council of Europe,

Being resolved to take steps to ensure the collective enforcement of certain rights and freedoms other than
those already included in Section 1 of the Convention for the Protection of Human Rights and Fundamental
Freedoms signed at Rome on 4th November 1950 (hereinafter referred to as the “Convention”) and in
Articles 1 to 3 of the First Protocol to the Convention, signed at Paris on 20th March 1952,

Have agreed as follows:

Article 1 – Prohibition of imprisonment for debt

No one shall be deprived of his liberty merely on the ground of inability to fulfil a contractual obligation.

Article 2 – Freedom of movement

1 Everyone lawfully within the territory of a State shall, within that territory, have the right to liberty of
movement and freedom to choose his residence.

2 Everyone shall be free to leave any country, including his own.

3 No restrictions shall be placed on the exercise of these rights other than such as are in accordance with law
and are necessary in a democratic society in the interests of national security or public safety, for the
maintenance of ordre public, for the prevention of crime, for the protection of health or morals, or for the
protection of the rights and freedoms of others.

4 The rights set forth in paragraph 1 may also be subject, in particular areas, to restrictions imposed in
accordance with law and justified by the public interest in a democratic society.

Article 3 – Prohibition of expulsion of nationals

1 No one shall be expelled, by means either of an individual or of a collective measure, from the territory of the
State of which he is a national.

2 No one shall be deprived of the right to enter the territory of the state of which he is a national.

Article 4 – Prohibition of collective expulsion of aliens

Collective expulsion of aliens is prohibited.

Article 5 – Territorial application

1 Any High Contracting Party may, at the time of signature or ratification of this Protocol, or at any time
thereafter, communicate to the Secretary General of the Council of Europe a declaration stating the extent
to which it undertakes that the provisions of this Protocol shall apply to such of the territories for the
international relations of which it is responsible as are named therein.

2 Any High Contracting Party which has communicated a declaration in virtue of the preceding paragraph
may, from time to time, communicate a further declaration modifying the terms of any former declaration or
terminating the application of the provisions of this Protocol in respect of any territory.

3 A declaration made in accordance with this article shall be deemed to have been made in accordance with
paragraph 1 of Article 56 of the Convention.

4 The territory of any State to which this Protocol applies by virtue of ratification or acceptance by that State,
and each territory to which this Protocol is applied by virtue of a declaration by that State under this article,
shall be treated as separate territories for the purpose of the references in Articles 2 and 3 to the territory of
a State.
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5 Any State which has made a declaration in accordance with paragraph 1 or 2 of this Article may at any time
thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts
the competence of the Court to receive applications from individuals, non-governmental organisations or
groups of individuals as provided in Article 34 of the Convention in respect of all or any of Articles 1 to 4 of
this Protocol.”

Article 6 – Relationship to the Convention

As between the High Contracting Parties the provisions of Articles 1 to 5 of this Protocol shall be regarded
as additional Articles to the Convention, and all the provisions of the Convention shall apply accordingly.

Article 7 – Signature and ratification

1 This Protocol shall be open for signature by the members of the Council of Europe who are the signatories
of the Convention; it shall be ratified at the same time as or after the ratification of the Convention. It shall
enter into force after the deposit of five instruments of ratification. As regards any signatory ratifying
subsequently, the Protocol shall enter into force at the date of the deposit of its instrument of ratification.

2 The instruments of ratification shall be deposited with the Secretary General of the Council of Europe, who
will notify all members of the names of those who have ratified.

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Strasbourg, this 16th day of September 1963, in English and in French, both texts being equally
authoritative, in a single copy which shall remain deposited in the archives of the Council of Europe. The
Secretary General shall transmit certified copies to each of the signatory states.
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Protocol No. 6 to the Convention for the Protection of Human Rights and
Fundamental Freedoms concerning the abolition of the death penalty

The member States of the Council of Europe, signatory to this Protocol to the Convention for the Protection
of Human Rights and Fundamental Freedoms, signed at Rome on 4 November 1950 (hereinafter referred to
as “the Convention”),

Considering that the evolution that has occurred in several member States of the Council of Europe
expresses a general tendency in favour of abolition of the death penalty;

Have agreed as follows:

Article 1 – Abolition of the death penalty

The death penalty shall be abolished. No-one shall be condemned to such penalty or executed.

Article 2 – Death penalty in time of war

A State may make provision in its law for the death penalty in respect of acts committed in time of war or of
imminent threat of war; such penalty shall be applied only in the instances laid down in the law and in
accordance with its provisions. The State shall communicate to the Secretary General of the Council of
Europe the relevant provisions of that law.

Article 3 – Prohibition of derogations

No derogation from the provisions of this Protocol shall be made under Article 15 of the Convention.

Article 4 – Prohibition of reservations

No reservation may be made under Article 57 of the Convention in respect of the provisions of this Protocol.

Article 5 – Territorial application

1 Any State may at the time of signature or when depositing its instrument of ratification, acceptance or
approval, specify the territory or territories to which this Protocol shall apply.

2 Any State may at any later date, by a declaration addressed to the Secretary General of the Council of
Europe, extend the application of this Protocol to any other territory specified in the declaration. In respect of
such territory the Protocol shall enter into force on the first day of the month following the date of receipt of
such declaration by the Secretary General.

3 Any declaration made under the two preceding paragraphs may, in respect of any territory specified in such
declaration, be withdrawn by a notification addressed to the Secretary General. The withdrawal shall
become effective on the first day of the month following the date of receipt of such notification by the
Secretary General.

Article 6 – Relationship to the Convention

As between the States Parties the provisions of Articles 1 and 5 of this Protocol shall be regarded as
additional articles to the Convention and all the provisions of the Convention shall apply accordingly.

Article 7 – Signature and ratification

The Protocol shall be open for signature by the member States of the Council of Europe, signatories to the
Convention. It shall be subject to ratification, acceptance or approval. A member State of the Council of
Europe may not ratify, accept or approve this Protocol unless it has, simultaneously or previously, ratified
the Convention. Instruments of ratification, acceptance or approval shall be deposited with the Secretary
General of the Council of Europe.
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Article 8 – Entry into force

1 This Protocol shall enter into force on the first day of the month following the date on which five member
States of the Council of Europe have expressed their consent to be bound by the Protocol in accordance
with the provisions of Article 7.

2 In respect of any member State which subsequently expresses its consent to be bound by it, the Protocol
shall enter into force on the first day of the month following the date of the deposit of the instrument of
ratification, acceptance or approval.

Article 9 – Depositary functions

The Secretary General of the Council of Europe shall notify the member States of the Council of:

a any signature;

b the deposit of any instrument of ratification, acceptance or approval;

c any date of entry into force of this Protocol in accordance with articles 5 and 8;

d any other act, notification or communication relating to this Protocol.

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Strasbourg, this 28th day of April 1983, in English and in French, both texts being equally authentic,
in a single copy which shall be deposited in the archives of the Council of Europe. The Secretary General of
the Council of Europe shall transmit certified copies to each member State of the Council of Europe.
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Protocol No. 7 to the Convention
for the protection of human rights and fundamental freedoms

The member States of the Council of Europe signatory hereto,

Being resolved to take further steps to ensure the collective enforcement of certain rights and freedoms by
means of the Convention for the Protection of Human Rights and Fundamental Freedoms signed at Rome
on 4 November 1950 (hereinafter referred to as “the Convention”),

Have agreed as follows :

Article 1 – Procedural safeguards relating to expulsion of aliens

1 An alien lawfully resident in the territory of a State shall not be expelled therefrom except in pursuance of a
decision reached in accordance with law and shall be allowed:

a to submit reasons against his expulsion,

b to have his case reviewed, and

c to be represented for these purposes before the competent authority or a person or persons designated
by that authority.

2 An alien may be expelled before the exercise of his rights under paragraph 1.a, b and c of this Article, when
such expulsion is necessary in the interests of public order or is grounded on reasons of national security.

Article 2 – Right of appeal in criminal matters

1 Everyone convicted of a criminal offence by a tribunal shall have the right to have his conviction or sentence
reviewed by a higher tribunal. The exercise of this right, including the grounds on which it may be exercised,
shall be governed by law.

2 This right may be subject to exceptions in regard to offences of a minor character, as prescribed by law, or
in cases in which the person concerned was tried in the first instance by the highest tribunal or was
convicted following an appeal against acquittal.

Article 3 – Compensation for wrongful conviction

When a person has by a final decision been convicted of a criminal offence and when subsequently his
conviction has been reversed, or he has been pardoned, on the ground that a new or newly discovered fact
shows conclusively that there has been a miscarriage of justice, the person who has suffered punishment
as a result of such conviction shall be compensated according to the law or the practice of the State
concerned, unless it is proved that the non-disclosure of the unknown fact in time is wholly or partly
attributable to him.

Article 4 – Right not to be tried or punished twice

1 No one shall be liable to be tried or punished again in criminal proceedings under the jurisdiction of the
same State for an offence for which he has already been finally acquitted or convicted in accordance with
the law and penal procedure of that State.

2 The provisions of the preceding paragraph shall not prevent the reopening of the case in accordance with
the law and penal procedure of the State concerned, if there is evidence of new or newly discovered facts,
or if there has been a fundamental defect in the previous proceedings, which could affect the outcome of the
case.

3 No derogation from this Article shall be made under Article 15 of the Convention.
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Article 5 – Equality between spouses

Spouses shall enjoy equality of rights and responsibilities of a private law character between them, and in
their relations with their children, as to marriage, during marriage and in the event of its dissolution. This
Article shall not prevent States from taking such measures as are necessary in the interests of the children.

Article 6 – Territorial application

1 Any State may at the time of signature or when depositing its instrument of ratification, acceptance or
approval, specify the territory or territories to which the Protocol shall apply and state the extent to which it
undertakes that the provisions of this Protocol shall apply to such territory or territories.

2 Any State may at any later date, by a declaration addressed to the Secretary General of the Council of
Europe, extend the application of this Protocol to any other territory specified in the declaration. In respect of
such territory the Protocol shall enter into force on the first day of the month following the expiration of a
period of two months after the date of receipt by the Secretary General of such declaration.

3 Any declaration made under the two preceding paragraphs may, in respect of any territory specified in such
declaration, be withdrawn or modified by a notification addressed to the Secretary General. The withdrawal
or modification shall become effective on the first day of the month following the expiration of a period of two
months after the date of receipt of such notification by the Secretary General.

4 A declaration made in accordance with this Article shall be deemed to have been made in accordance with
paragraph 1 of Article 56 of the Convention.

5 The territory of any State to which this Protocol applies by virtue of ratification, acceptance or approval by
that State, and each territory to which this Protocol is applied by virtue of a declaration by that State under
this Article, may be treated as separate territories for the purpose of the reference in Article 1 to the territory
of a State.

6 Any State which has made a declaration in accordance with paragraph 1 or 2 of this Article may at any time
thereafter declare on behalf of one or more of the territories to which the declaration relates that it accepts
the competence of the Court to receive applications from individuals, non-governmental organisations or
groups of individuals as provided in Article 34 of the Convention in respect of Articles 1 to 5 of this Protocol.

Article 7 – Relationship to the Convention

As between the States Parties, the provisions of Article 1 to 6 of this Protocol shall be regarded as additional
Articles to the Convention, and all the provisions of the Convention shall apply accordingly.

Article 8 – Signature and ratification

This Protocol shall be open for signature by member States of the Council of Europe which have signed the
Convention. It is subject to ratification, acceptance or approval. A member State of the Council of

Europe may not ratify, accept or approve this Protocol without previously or simultaneously ratifying the
Convention. Instruments of ratification, acceptance or approval shall be deposited with the Secretary
General of the Council of Europe.

Article 9 – Entry into force

1 This Protocol shall enter into force on the first day of the month following the expiration of a period of two
months after the date on which seven member States of the Council of Europe have expressed their
consent to be bound by the Protocol in accordance with the provisions of Article 8.

2 In respect of any member State which subsequently expresses its consent to be bound by it, the Protocol
shall enter into force on the first day of the month following the expiration of a period of two months after the
date of the deposit of the instrument of ratification, acceptance or approval.

Article 10 – Depositary functions

The Secretary General of the Council of Europe shall notify all the member States of the Council of Europe
of:
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a any signature;

b the deposit of any instrument of ratification, acceptance or approval;

c any date of entry into force of this Protocol in accordance with Articles 6 and 9;

d any other act, notification or declaration relating to this Protocol.

In witness whereof the undersigned, being duly authorised thereto, have signed this Protocol.

Done at Strasbourg, this 22nd day of November 1984, in English and French, both texts being equally
authentic, in a single copy which shall be deposited in the archives of the Council of Europe. The Secretary
General of the Council of Europe shall transmit certified copies to each member State of the Council of
Europe.
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Voir Note explicative
See Explanatory Note

COUR EUROPÉENNE DES DROITS DE L’HOMME
EUROPEAN COURT OF HUMAN RIGHTS

Conseil de l’Europe – Council of Europe
Strasbourg, France

REQUÊTE
APPLICATION

présentée en application de l’article 34 de la Convention européenne des Droits de l’Homme,
ainsi que des articles 45 et 47 du règlement de la Cour

under Article 34 of the European Convention on Human Rights
and Rules 45 and 47 of the Rules of Court

IMPORTANT: La présente requête est un document juridique et peut affecter vos droits et obligations.
This application is a formal legal document and may affect your rights and obligations.

Appendix B: Application Form
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- 2 -

I. LES PARTIES
THE PARTIES

A. LE REQUÉRANT/LA REQUÉRANTE
THE APPLICANT

(Renseignements à fournir concernant le/la requérant(e) et son/sa représentant(e) éventuel(le))
(Fill in the following details of the applicant and the representative, if any)

1. Nom de famille ......................................................... 2. Prénom(s) ............................................................
Surname First name(s)

Sexe : masculin / féminin Sex: male / female

3. Nationalité ................................................................. 4. Profession ............................................................
Nationality Occupation

5. Date et lieu de naissance ...........................................................................................................................................
Date and place of birth

6. Domicile ...................................................................................................................................................................
Permanent address

7. Tel. N° ......................................................................................................................................................................

8. Adresse actuelle (si différente de 6.) .........................................................................................................................
Present address (if different from 6.)

9. Nom et prénom du/de la représentant(e)* .................................................................................................................
Name of representative*

10. Profession du/de la représentant(e) ...........................................................................................................................
Occupation of representative

11. Adresse du/de la représentant(e) ...............................................................................................................................
Address of representative

12. Tel. N° ...................................................................... Fax N° ..................................................................

B. LA HAUTE PARTIE CONTRACTANTE
THE HIGH CONTRACTING PARTY

(Indiquer ci-après le nom de l’Etat/des Etats contre le(s)quel(s) la requête est dirigée)
(Fill in the name of the State(s) against which the application is directed)

13. ...................................................................................................................................................................................

* Si le/la requérant(e) est représenté(e), joindre une procuration signée par le/la requérant(e) et son/sa représentant(e).
If the applicant appoints a representative, attach a form of authority signed by the applicant and his or her representative.
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II. EXPOSÉ DES FAITS
STATEMENT OF THE FACTS

(Voir chapitre II de la note explicative)
(See Part II of the Explanatory Note)

14.

Si nécessaire, continuer sur une feuille séparée
Continue on a separate sheet if necessary
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III. EXPOSÉ DE LA OU DES VIOLATION(S) DE LA CONVENTION ET/OU DES
PROTOCOLES ALLÉGUÉE(S), AINSI QUE DES ARGUMENTS À L’APPUI
STATEMENT OF ALLEGED VIOLATION(S) OF THE CONVENTION AND/OR
PROTOCOLS AND OF RELEVANT ARGUMENTS

(Voir chapitre III de la note explicative)
(See Part III of the Explanatory Note)

15.
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IV. EXPOSÉ RELATIF AUX PRESCRIPTIONS DE L’ARTICLE 35 § 1 DE LA
CONVENTION
STATEMENT RELATIVE TO ARTICLE 35 § 1 OF THE CONVENTION

(Voir chapitre IV de la note explicative. Donner pour chaque grief, et au besoin sur une feuille séparée, les renseignements demandés sous
les points 16 à 18 ci-après)
(See Part IV of the Explanatory Note. If necessary, give the details mentioned below under points 16 to 18 on a separate sheet for each
separate complaint)

16. Décision interne définitive (date et nature de la décision, organe – judiciaire ou autre – l’ayant rendue)
Final decision (date, court or authority and nature of decision)

17. Autres décisions (énumérées dans l’ordre chronologique en indiquant, pour chaque décision, sa date, sa nature et
l’organe – judiciaire ou autre – l’ayant rendue)
Other decisions (list in chronological order, giving date, court or authority and nature of decision for each of
them)

18. Dispos(i)ez-vous  d’un recours que vous n’avez pas exercé? Si oui, lequel et pour quel motif n’a-t-il pas été
exercé?
Is there or was there any other appeal or other remedy available to you which you have not used? If so, explain
why you have not used it.

Si nécessaire, continuer sur une feuille séparée
Continue on a separate sheet if necessary
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V. EXPOSÉ DE L’OBJET DE LA REQUÊTE ET PRÉTENTIONS PROVISOIRES
POUR UNE SATISFACTION EQUITABLE
STATEMENT OF THE OBJECT OF THE APPLICATION AND PROVISIONAL
CLAIMS FOR JUST SATISFACTION

(Voir chapitre V de la note explicative)
(See Part V of the Explanatory Note)

19.

VI. AUTRES INSTANCES INTERNATIONALES TRAITANT OU AYANT TRAITÉ
L’AFFAIRE
STATEMENT CONCERNING OTHER INTERNATIONAL PROCEEDINGS

(Voir chapitre VI de la note explicative)
(See Part VI of the Explanatory Note)

20. Avez-vous soumis à une autre instance internationale d’enquête ou de règlement les griefs énoncés dans la
présente requête? Si oui, fournir des indications détaillées à ce sujet.
Have you submitted the above complaints to any other procedure of international investigation or settlement? If
so, give full details.
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VII. PIÈCES ANNEXÉES (PAS D’ORIGINAUX,
LIST OF DOCUMENTS UNIQUEMENT DES COPIES)

(NO ORIGINAL DOCUMENTS,
ONLY PHOTOCOPIES)

(Voir chapitre VII de la note explicative. Joindre copie de toutes les décisions mentionnées sous ch. IV et VI ci-dessus. Se procurer, au
besoin, les copies nécessaires, et, en cas d’impossibilité, expliquer pourquoi celles-ci ne peuvent pas être obtenues. Ces documents ne vous
seront pas retournés.)
(See Part VII of the Explanatory Note. Include copies of all decisions referred to in Parts IV and VI above. If you do not have copies, you
should obtain them. If you cannot obtain them, explain why not. No documents will be returned to you.)

21. a) ...............................................................................................................................................................................

b) ...............................................................................................................................................................................

c) ...............................................................................................................................................................................
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VIII. DÉCLARATION ET SIGNATURE
DECLARATION AND SIGNATURE

(Voir chapitre VIII de la note explicative)
(See Part VIII of the Explanatory Note)

Je déclare en toute conscience et loyauté que les renseignements qui figurent sur la présente formule de requête
sont exacts.
I hereby declare that, to the best of my knowledge and belief, the information I have given in the present
application form is correct.

Lieu/Place .......................................................................

Date/Date ........................................................................

(Signature du/de la requérant(e) ou du/de la représentant(e))
(Signature of the applicant or of the representative)
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Appendix C: Form of Authority

EUROPEAN COURT OF HUMAN RIGHTS

AUTHORITY

I,.………………………………………………………………………………………

………………………………………………………………………………………...
 

(Nam� an� a����ss �f appl�i�an�)

������� au�h��is� ……………………………………………………………………..

………………………………………………………………………………………...

………………………………………………………………………………………...

(Nam� an� a����ss �f ��p��s�n�a�i��)

�� ��p��s�n� m� in �h� p������ings ��f��� �h� �u��p�an C�u�� �f �uman �igh�s, 
an� in an�� su�s�qu�n� p������ings un��� �h� �u��p�an C�n��n�i�n �n �uman 
�igh�s, ��n���ning m�� appl�i�a�i�n in����u��� un��� �h� A��i�l�� 34 �f �h� 
C�n��n�i�n agains�
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………………………………………………………………………………………...

(��sp�n��n� S�a��)

On……………………………………………………………………………………..

(�a�� �f l������ �f in����u��i�n)

………………………………………………………………………………………...

(��l�a�� an� �a��)

………………………………………………………

(Signa�u��)
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Appendix D: Declaration of Applicant’s Means

DECLARATION OF APPLICANT’S MEANS

1. Nam� �f appl�i�an� an� �as� num���:

2. A�� ���u ma��i��, �i������ �� singl��?

3. Na�u�� �f ���u� �mpl����m�n�, nam� �f �mpl������:
 (If n�� a� p��s�n� �mpl����m�n�, gi�� ���ail�s �f ���u� l�as� �mpl����m�n�)

4. ���ail�s �f n�� sal�a��� an� ��h�� n�� in��m� (�.g., in����s� f��m l��ans an� 
in��s�m�n�s, al�l���an��s, p�nsi�ns, insu�an�� ��n�fi�s, ���.) aft�� ���u��i�n �f �a�:
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5. Lis� an� �al�u� �f �api�al� ass��s ��n�� ��� ���u:

(a) Imm��a�l�� p��p����� (�.g., l�an�, h�us�, �usin�ss p��mis�s)
(�) M��a�l�� p��p����� an� na�u�� �h����f (�.g., �ank �al�an��, sa�ings 

a���un�, m����-�a� �al�ua�l��s)

6. Lis� ���u� finan�ial� ��mmi�m�n�s:

 (a) ��n�, m���gag� an� ��h�� �ha�g�s

 (�) L�ans an� in����s� pa��a�l�� �h����n

 (�) Main��nan�� �f ��p�n�an�s

 (�) An�� ��h�� finan�ial� ��l�iga�i�ns

7. Wha� ��n��i�u�i�n �an ���u mak� ���a��s ���u� l��gal� ��p��s�n�a�i�n ��f��� 
�h� C�u�� �f �uman �igh�s? 

8. Th� nam� �f �h� p��s�n �h�m ���u p��p�s� �� assis� 
 (s�� �ul�� 94 �f �h� �ul��s �f C�u��)

I ����if�� �ha� �h� a���� inf��ma�i�n is �������.

Sign��:    �a���:
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Appendix E: European Court Legal Aid Rates

COUR EUROPÉENNE DES DROITS DE L’HOMME 
EUROPEAN COURT OF HUMAN RIGHTS 

Legal aid rates 
applicable as from 1 January 2006 

A.  FEES AND EXPENSES                                                              Lump sum per case

Preparation of the case 
Filing written pleadings at the request of the Court  

                  on the admissibility or merits of the case 
Supplementary observations at the request of the Court 

                  (on the admissibility or merits of the case)                                       € 850 
Submissions on just satisfaction

      or friendly settlement 
Normal secretarial expenses 

 (for example telephone, postage, photocopies) 

B. OTHER

1. Appearance at an oral hearing before the Court 
or attending the hearing of witnesses (including preparation) ………………………………...  € 300 

2. Assisting in friendly settlement negotiations ………………………….........................................  € 200 

3. Travelling costs incurred in connection with appearance 
at an oral hearing or hearing of witnesses 

      or with friendly-settlement negotiations  ………………………………………. according to receipts 

4. Subsistence allowance in connection with appearance  
at an oral hearing or hearing of witnesses 

      or with friendly-settlement negotiations  ……………………………………………... € 169 per diem 
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Appendix F: Table of Ratification

Dates of ratification of the European Convention on Human Rights and 
Additional Protocols as at August 2006

States Convention Protocol 
No. 1

Protocol 
No. 4

Protocol 
No. 6

Protocol 
No. 7

Protocol 
No. 12

Protocol 
No. 13

Albania 02/10/96 02/10/96 02/10/96 01/10/00 01/01/97 01/04/05  

Andorra 22/01/96   01/02/96   01/07/03

Armenia 26/04/02 26/04/02 26/04/02 01/10/03 01/07/02 01/04/05  

Austria 03/09/58 03/09/58 18/09/69 01/03/85 01/11/88  01/05/04

Azerbaijan 15/04/02 15/04/02 15/04/02 01/05/02 01/07/02   

Belgium 14/06/55 14/06/55 21/09/70 01/01/99   01/10/03

Bosnia and 
Herzegovina

12/07/02 12/07/02 12/07/02 01/08/02 01/10/02 01/04/05 01/11/03

Bulgaria 07/09/92 07/09/92 04/11/00 01/10/99 01/02/01  01/07/03

Croatia 05/11/97 05/11/97 05/11/97 01/12/97 01/02/98 01/04/05 01/07/03

Cyprus 06/10/62 06/10/62 03/10/89 01/02/00 01/12/00 01/04/05 01/07/03

Czech 
Republic

01/01/93 01/01/93 01/01/93 01/01/93 01/01/93  01/11/04

Denmark 03/09/53 18/05/54 02/05/68 01/03/85 01/11/88  01/07/03

Estonia 16/04/96 16/04/96 16/04/96 01/05/98 01/07/96  01/06/04

Finland 10/05/90 10/05/90 10/05/90 01/06/90 01/08/90 01/04/05 01/03/05

France 03/05/74 03/05/74 03/05/74 01/03/86 01/11/88   

Georgia 20/05/99 07/06/02 13/04/00 01/05/00 01/07/00 01/04/05 01/09/03
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Germany 03/09/53 13/02/57 01/06/68 01/08/89   01/02/05

Greece 28/11/74 28/11/74  01/10/98 01/11/88  01/06/05

Hungary 05/11/92 05/11/92 05/11/92 01/12/92 01/02/93  01/11/03

Iceland 03/09/53 18/05/54 02/05/68 01/06/87 01/11/88  01/03/05

Ireland 03/09/53 18/05/54 29/10/68 01/07/94 01/11/01  01/07/03

Italy 26/10/55 26/10/55 27/05/82 01/01/89 01/02/92   

Latvia 27/06/97 27/06/97 27/06/97 01/06/99 01/09/97   

08/09/82 14/11/95  01/12/90 01/05/05  01/07/03

Lithuania 20/06/95 24/05/96 20/06/95 01/08/99 01/09/95  01/05/04

Luxembourg 03/09/53 18/05/54 02/05/68 01/03/85 01/07/89   

Malta 23/01/67 23/01/67 05/06/02 01/04/91 01/04/03  01/07/03

Moldova 12/09/97 12/09/97 12/09/97 01/10/97 01/12/97   

Monaco 30/11/05  30/11/05 01/12/05 01/02/05  01/03/06

Netherlands 31/08/54 31/08/54 23/06/82 01/05/86  01/04/05  

Norway 03/09/53 18/05/54 02/05/68 01/11/88 01/01/89  01/12/05

Poland 19/01/93 10/10/94 10/10/94 01/11/00 01/03/03   

Portugal 09/11/78 09/11/78 09/11/78 01/11/86   01/02/04

Romania 20/06/94 20/06/94 20/06/94 01/07/94 01/09/94  01/08/03

Russia 05/05/98 05/05/98 05/05/98  01/08/98   

San Marino 22/03/89 22/03/89 22/03/89 01/04/89 01/06/89 01/04/05 01/08/03

Serbia 03/03/04 03/03/04 03/03/04 01/04/04 01/06/04 01/04/05 01/07/04

Slovakia 01/01/93 01/01/93 01/01/93 01/01/93 01/01/93  01/12/05

Slovenia 28/06/94 28/06/94 28/06/94 01/07/94 01/09/94  01/04/04

Spain 04/10/79 27/11/90  01/03/85    

Sweden 03/09/53 18/05/54 02/05/68 01/03/85 01/11/88  01/08/03

Switzerland 28/11/74   01/11/87 01/11/88  01/07/03

The former 
Yugoslav 
Republic of 
Macedonia

10/04/97 10/04/97 10/04/97 01/05/97 01/07/97  01/11/04

Turkey 18/05/54 18/05/54  01/12/03    

Ukraine 11/09/97 11/09/97 11/09/97 01/05/00 01/12/97  01/07/03

United 
Kingdom

03/09/53 18/05/54  01/06/99   01/02/04
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Appendix G: List of European Court Judges

(By Section and By Country)

Composition of the Sections as at August 2006

Section I Section II Section III Section IV Section V
M� C.L. ����akis 
President 

M� J.-��. C�s�a 
President

M� B.M. 
Zupančič 
President

Si� Ni��l�as 
B�a���a 
President

M� ��. L���n���n 
President

M� L. L�u�ai��s 
Vice-President

M� A.B. Baka 
Vice-President

M� J. ���igan 
Vice-President

M� J. Casa���al�l� 
Vice-President

M�s S. 
B���u�ha���a 
Vice-President

M�s F. Tul�k�ns M� I. Ca��al� 
Ba�����

M� L. Caflis�h M� G. B�n�l�l�� M� L. 
Wil��ha���

M�s N. Vajić M� �. Tü�m�n M� C. Bi�san M� M. ���l�l��npää M� �. 
Jung�i���

M� A. ���l��� M� M. 
Ug��kh�l�i����

M� V. 
Zag����l�sk��

M� �. T�aja M� V. 
Bu�k�����h

M�s �. S��in�� M�s A. 
Mul�a��ni

M�s A. 
G��ul�um��an

M� S. ��a�l���s�hi M�s M. Tsa�sa-
Nik�l���ska

M� �. �aji���� M�s �. Fu�a-
San�s��öm

M� �. M��j�� M� L. Ga�l�i�ki M� �. Ma�us��

M� �. Spi�l�mann M�s �. J�či�nė M� �. 
Bjö�g�inss�n

M�s L. Mij��ić M�  J. B����g� 
B����g�

M� S. �. J���ns M� �. ���p��ić M�s I. Zi�m�l�� M� J. Šiku�a M�s �. Ja�g��
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Section Registrars    

S. Ni�l�s�n S. ��l�l�é V. B��g�� L. �a�l��� C. W�s����i�k

Deputy Section Registrars    

S. Qu�sa�a S. Naismi�h M. Vil�l�ig�� F. �l��ns-��ass�s S. ��hil�l�ips

    

Composition of the Court as at August 2006

M� Lu��ius WIL��AB��, ����si��n� (S�iss)
M� Ch�is��s �OZA�IS, Vi��-����si��n� (G���k)
M� J�an-��aul� COSTA, Vi��-����si��n� (F��n�h)
Si� Ni��l�as B�ATZA, S���i�n ����si��n� (B�i�ish)
M� B�š�jan ZU��ANČIČ, S���i�n ����si��n� (Sl����nian)
M� ����� LO��NZ�N, S���i�n ����si��n� (�anish)
M� Gi��anni BON�LLO (Mal���s�)
M� Lu�ius CAFLISC� (S�iss)*
M� L�ukis LOUCAI��S (C��p�i��)
M� I��n�u CAB�AL BA���TO (�����ugu�s�)
M� �i��a TÜ�M�N (Tu�kish)
M�s F�anç�is� TUL��NS (B�l�gian)
M� C��n�l�iu BÎ�SAN (��manian)
M� �a��l� JUNGWI��T (C����h)
M� V�l�����m��� BUT��V�C� (Uk�ainian)
M� J�s�p CASA��VALL (An����an)
M�s Nina VAJIĆ (C��a�ian)
M� J�hn ���IGAN (I�ish)
M� Ma��i ���LLON��ÄÄ (Finnish)
M�s Ma�ga�i�a TSATSA-NI�OLOVS�A (�i�i���n �f “Th� f��m�� 

�ug�sl�a� ��pu�l�i� �f�f 
Ma����nia”)

M� An��ás BA�A (�unga�ian)
M� �ai� MA�UST� (�s��nian)
M� ��is�aq T�AJA (Al��anian)
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M�s Sn�jana BOTOUC�A�OVA (Bul�ga�ian)
M� Min�ia UG�����LI�Z� (G���gian)
M� Ana��l��� �OVL�� (�ussian)
M� Vl�a�imi�� ZAG��B�LS�� (I�al�ian)
M�s An��n�l�l�a MULA�ONI (San Ma�in�s�)
M�s �l�isa���h ST�IN�� (Aus��ian)
M� S�anisl�a� ��AVLOVSC�I (M�l����an)
M� L��h GA�LIC�I (���l�ish)
M� Ja�i�� BO���GO BO���GO (Spanish)
M�s �l�isa��� FU�A-SAN�ST�ÖM (S���ish)
M�s Al��ina G�ULUM�AN (A�m�nian)
M� �hanl�a� �AJI��V (A�����aijani)
M�s Ljil�jana MIJOVIĆ (�i�i���n �f B�snia an� 

������g��ina)
M� ��an S��I�LMANN (Lu��m�u�g��)
M�s ��na�� JA�G�� (G��man)
M� �g���� M�J�� (�u��h)
M� S����� ��ik J�B�NS (N����gian)
M� �a�i� Thó� BJÖ�GVINSSON (I��l�an�i�)
M�s �anu�ė JOČI�NĖ (Li�huanian)
M� Ján ŠI�UTA (Sl���akian)
M� ��ag�l�ju� ��O��OVIĆ (S���ian)
M�s In��a ZI�M�L� (La��ian)
M�s Isa��l�l�� B���O-L�F�V�� (M�n�gasqu�)
M� ��ik F�IB��G�, ��gis��a� (S���ish)
M� Mi�ha�l� O’BO�L�, ��pu��� ��gis��a� (I�ish)
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Appendix H: Pro Forma Introductory Letter to the 
European Court of Human Rights

B� ��OST & B� FAX

Th� ��gis��a�
�u��p�an C�u�� �f �uman �igh�s 
C�un�il� �f �u��p�
67075 S��as��u�g - C����
F�an��

[�a��]

��a� Si�s

[Name of Applicant(s)] v [Respondent State] 

I a�� f�� [Appl�i�an�(s)] �f [A����ss].  I am ��i�ing �� in����u�� �� �h� C�u�� 
an appl�i�a�i�n ��� [Appl�i�an�(s)] (�h� ‘Appl�i�an�(s)’) agains� [��sp�n��n� 
S�a��] pu�suan� �� A��i�l�� 34 �f �h� �u��p�an C�n��n�i�n �n �uman �igh�s 
(�h� ‘C�n��n�i�n’). 

Factual History

[S�� �u� ��i�f ���ail� �f �h� ���n�s, in�l�u�ing �a��s �f �i�l�a�i�ns, �amag� 
suff���� ��� Appl�i�an�(s), ���ail�s �f ��m�s�i� ��u�� p������ings]

Applicant’s submissions

[S�� �u� al�l��g�� �i�l�a�i�ns �f �h� sp��ifi� C�n��n�i�n a��i�l��s �i�h ��i�f 
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��as�ns]. 

Procedural Requirements 

This l������ has ���n l���g�� �i�hin si� m�n�hs �f �h� ���isi�n han��� ���n 
��� [C�u��] �n [�a��], in a�����an�� �i�h A��i�l�� 35 (1) �f �h� C�n��n�i�n.  

O�

Th� Appl�i�an�(s) �l�aims �ha� �h� a�ail�a�l�� ��m�s�i� ��m���� is n�i�h�� 
a��qua�� n�� �ff���i�� sin�� [��i�f ��as�n �h��].  Th���f���, �h� Appl�i�an�(s) 
su�mi�s �ha� �h��� a�� a�s�l���� f��m ��mpl���ing �i�h �h� ��qui��m�n�s �f 
A��i�l�� 35 �f �h� C�n��n�i�n.  

Th� Appl�i�an� s��ks a ���l�a�a�i�n �ha� his �igh�s ha�� ���n �i�l�a��� pu�suan� 
�� A��i�l��s [ins���] �f �h� C�n��n�i�n.

I �n�l��s� a ��p�� �f �h� F��m �f Au�h��i��� �ul��� sign�� ��� �h� Appl�i�an�.  A 
ful�l� appl�i�a�i�n �il�l� �� l���g�� �i�h �h� C�u�� sh���l���.  

I ��ul�� �� g�a��ful� f�� a�kn��l���gm�n� �f ����ip� �f �his l������ an� �n�l��su��s 
as s��n as p�ssi�l��.  

��u�s fai�hful�l���,

[Appl�i�an�’s ��p��s�n�a�i��]
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Appendix I: Flowchart of European Court of Human 
Rights Procedure
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Appendix J: Precedent Timesheet and Costs & 
Expenses Schedule

SAMPLE
SCHEDULE OF COSTS & EXPENSES

[Nam� an� A����ss �f Appl�i�an�]

[�a��]

S�h��ul�� �f C�s�s

[Applicant(s)] & v [Respondent State] (Case no ……)

Total Costs       £3,319.99
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[Nam� an� A����ss �f Appl�i�an�]

[�a��]

S�h��ul�� �f C�s�s

[Applicant(s)] & v [Respondent State] (Case no ……)

Total Costs       £…….

A. Fees incurred from [date of first working on case] to [current date] (see 
attached time recording schedules)

Fee earner   Number of hours Hourly rate Total

F�� �a�n�� A    12 h�u�s  £150  £1,800.00

F�� �a�n�� B   9 h�u�s 20 mins £150  £1,399.99

Total        £3,199.99

Additional fees and expenses incurred in preparing for and attending any hearing 
will be submitted to the Court in the event that a hearing is held in this case.

B. Administrative costs and expenses

A�minis��a�i�� ��s�s an� �is�u�s�m�n�s �i�hin �ffi��

• T�l��ph�n� /fa� (in�l�u�ing in���na�i�nal� �al�l�s an� m��il��)
   ……………. £40.00

• ���s�ag� (in�l�u�ing in���na�i�nal� ��u�i��)
   ……………  £25.00

• ��h�����p��/s�a�i�na���
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……………  £35.00

• T�ansl�a�i�n ��s�s
……………  £20.00

Total     £120.00

Summary

A. Legal fees (between … dates… )    £3,199.99£3,199.99

B. Administrative costs and expenses        £120.00

TOTAL        £3,319.99

��a��m�n� sh�ul�� �� ma�� in s���l�ing (GB��) �i���� �� �h� a���un� �f ….

[Ins��� �ank ���ail�s]

FEE EARNER’S TIME RECORDING SCHEDULES

Name Date Work Carried Out Time Taken

F�� �a�n�� A 02/11/05 ��afting Appl�i�a�i�n 3 h�u�s
F�� �a�n�� A 04/11/05 ��afting Appl�i�a�i�n 

an� Su�mi��ing �� 
C�u��

1.5 h�u�s

F�� �a�n�� B 06/04/06 C�nsi���ing ��u�� 
�����sp�n��n��

10 minu��s

���
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Appendix K: Protocol 14 to the Convention: 
Explanatory Report and Convention as amended by 
Protocol 14
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Protocol No. 14 to the Convention for the 
Protection of Human Rights and Fundamental
Freedoms, amending the control system of
the Convention

(CETS No. 194)

Français

Explanatory Report

Introduction

1. Since its adoption in 1950, the Convention for the
Protection of Human Rights and Fundamental Freedoms
(hereinafter referred to as “the Convention”) has been
amended and supplemented several times: the High
Contracting Parties have used amending or additional
protocols to adapt it to changing needs and to developments
in European society. In particular, the control mechanism
established by the Convention was radically reformed in
1994 with the adoption of Protocol No. 11 which entered into
force on 1 November 1998.

2. Ten years later, at a time when nearly all of Europe’s
countries have become party to the Convention, (1) the
urgent need has arisen to adjust this mechanism, and
particularly to guarantee the long-term effectiveness of the
European Court of Human Rights (hereinafter referred to as
“the Court”), so that it can continue to play its pre-eminent
role in protecting human rights in Europe.

I. Need to increase the effectiveness of the control system
established by the Convention

Protocol No. 11
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3. Protocol No. 11 substituted a full-time single Court for the
old system established by the 1950 Convention, namely, a
Commission, a Court and the Committee of Ministers which
played a certain “judicial” role.

4. Protocol No. 11, which was opened for signature on 11
May 1994 and came into force on 1 November 1998, was
intended, firstly, to simplify the system so as to reduce the
length of proceedings, and, secondly, to reinforce their
judicial character. This protocol made the system entirely
judicial (abolition of the Committee of Ministers’
quasi-judicial role, deletion of the optional clauses
concerning the right of individual application and the
compulsory jurisdiction of the Court) and created a single
full-time Court.

5. In this way Protocol No. 11 contributed to enhancing the
effectiveness of the system, notably by improving the
accessibility and visibility of the Court and by simplifying the
procedure in order to cope with the influx of applications
generated by the constant increase in the number of states.
Whereas the Commission and Court had given a total of
38 389 decisions and judgments in the forty-four years up to
1998 (the year in which Protocol No. 11 took effect), the
single Court has given 61 633 in five years.(2) None the less,
the reformed system, which originated in proposals first
made in the 1980s, proved inadequate to cope with the new
situation. Indeed, since 1990, there has been a considerable
and continuous rise in the number of individual applications
as a result, amongst other things, of the enlargement of the
Council of Europe. Thus the number of applications increased
from 5 279 in 1990 to 10 335 in 1994 (+96%), 18 164 in
1998 (+76%) and 34 546 in 2002 (+90%). Whilst
streamlining measures taken by the Court enabled no less
than 1 500 applications to be disposed of per month in 2003,
this remains far below the nearly 2 300 applications
allocated to a decision body every month.

6. This increase is due not only to the accession of new
States Parties (between the opening of Protocol No. 11 for
signature in May 1994 and the adoption of Protocol No. 14,
thirteen new States Parties ratified the Convention,
extending the protection of its provisions to over 240 million
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additional individuals) and to the rapidity of the enlargement
process, but also to a general increase in the number of
applications brought against states which were party to the
Convention in 1993. In 2004, the Convention system was
open to no fewer than 800 million people. As a result of the
massive influx of individual applications, the effectiveness of
the system, and thus the credibility and authority of the
Court, were seriously endangered.

The problem of the Court’s excessive caseload

7. It is generally recognised that the Court’s excessive
caseload (during 2003, some 39 000 new applications were
lodged and at the end of that year, approximately 65 000
applications were pending before it) manifests itself in two
areas in particular: i. processing the very numerous
individual applications which are terminated without a ruling
on the merits, usually because they are declared
inadmissible (more than 90% of all applications), and ii.
processing individual applications which derive from the
same structural cause as an earlier application which has led
to a judgment finding a breach of the Convention (repetitive
cases following a so-called “pilot judgment”). A few figures
will illustrate this. In 2003, there were some 17 270
applications declared inadmissible (or struck out of the list of
cases), and 753 applications declared admissible. Thus, the
great majority of cases are terminated by inadmissibility or
strike-out decisions (96% of cases disposed of in 2003). In
the remaining cases, the Court gave 703 judgments in 2003,
and some 60% of these concerned repetitive cases.

8. Such an increase in the caseload has an impact both on
the registry and on the work of the judges and is leading to
a rapid accumulation of pending cases not only before
committees (see paragraph 5 in fine above) but also before
Chambers. In fact, as is the case with committees, the
output of Chambers is far from being sufficient to keep pace
with the influx of cases brought before them. A mere 8% of
all cases terminated by the Court in 2003 were Chamber
cases. This stands in stark contrast with the fact that no less
than 20% of all new cases assigned to a decision-making
body in the same year were assigned to a Chamber. This
difference between input and output has led to the situation
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that, in 2003, 40% of all cases pending before a
decision-making body were cases before a Chamber. In
absolute terms, this accumulation of cases pending before a
Chamber is reflected by the fact that, on 1 January 2004,
approximately 16 500 cases were pending before Chambers.
It is clear that the considerable amount of time spent on
filtering work has a negative effect on the capacity of judges
and the registry to process Chamber cases.

9. The prospect of a continuing increase in the workload of
the Court and the Committee of Ministers (supervising
execution of judgments) in the next few years is such that a
set of concrete and coherent measures – including reform of
the control system itself – was considered necessary to
preserve the system in the future.

10. At the same time – and this was one of the major
challenges in preparing the present protocol – it was vital
that reform should in no way affect what are rightly
considered the principal and unique features of the
Convention system. These are the judicial character of
European supervision, and the principle that any person
claiming to be the victim of a breach of the rights and
freedoms protected by the Convention may refer the matter
to the Court (right of individual application).

11. Indeed, the Convention’s control system is unique: the
Parties agree to subject themselves to international judicial
supervision of their obligation to secure to everyone within
their jurisdiction the rights and freedoms set out in the
Convention. This control is exercised by the Court, which
gives judgments on individual applications brought under
Article 34 of the Convention and on state applications –
which are extremely rare (3) – brought under Article 33. The
Court’s judgments are binding on respondent Parties and
their execution is supervised by the Committee of Ministers
of the Council of Europe.

12. The principle of subsidiarity underlies all the measures
taken to increase the effectiveness of the Convention’s
control system. Under Article 1 of the Convention, it is with
the High Contracting Parties that the obligation lies “to
secure to everyone within their jurisdiction the rights and
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freedoms” guaranteed by the Convention, whereas the role
of the Court, under Article 19, is “to ensure the observance
of the engagements undertaken by the High Contracting
Parties in the Convention”. In other words, securing rights
and freedoms is primarily the responsibility of the Parties;
the Court’s role is subsidiary.

13. Forecasts from the current figures by the registry show
that the Court’s caseload would continue to rise sharply if no
action were taken. Moreover, the estimates are conservative
ones. Indeed, the cumulative effects of greater awareness of
the Convention in particular in new States Parties, and of the
entry into force of Protocol No. 12, the ratification of other
additional protocols by states which are not party to them,
the Court’s evolving and extensive interpretation of rights
guaranteed by the Convention and the prospect of the
European Union’s accession to the Convention, suggest that
the annual number of applications to the Court could in the
future far exceed the figure for 2003.

14. Measures required to ensure the long-term effectiveness
of the control system established by the Convention in the
broad sense are not restricted to Protocol No. 14. Measures
must also be taken to prevent violations at national level and
improve domestic remedies, and also to enhance and
expedite execution of the Court’s judgments.(4) Only a
comprehensive set of interdependent measures tackling the
problem from different angles will make it possible to
overcome the Court’s present overload.

Measures to be taken at national level

15. In accordance with the principle of subsidiarity, the
rights and freedoms enshrined in the Convention must be
protected first and foremost at national level. Indeed this is
where such protection is most effective. The responsibility of
national authorities in this area must be reaffirmed and the
capacity of national legal systems to prevent and redress
violations must be reinforced. States have a duty to monitor
the conformity of their legislation and administrative practice
with the requirements of the Convention and the Court’s
case-law. In order to achieve this, they may have the
assistance of outside bodies. If fully applied, these measures
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will relieve the pressure on the Court in several ways: they
should not only help to reduce the number of well-founded
individual applications by ensuring that national laws are
compatible with the Convention, or by making findings of
violations or remedying them at national level, they will also
alleviate the Court’s work in that well-reasoned judgments
already given on cases at national level make adjudication
by the Court easier. It goes without saying, however, that
these effects will be felt only in the medium term.

Measures to be taken concerning execution of judgments

16. Execution of the Court’s judgments is an integral part of
the Convention system. The measures that follow are
designed to improve and accelerate the execution process.
The Court’s authority and the system’s credibility both
depend to a large extent on the effectiveness of this process.
Rapid and adequate execution has, of course, an effect on
the influx of new cases: the more rapidly general measures
are taken by States Parties to execute judgments which
point to a structural problem, the fewer repetitive
applications there will be. In this regard, it would be
desirable for states, over and above their obligations under
Article 46, paragraph 1, of the Convention, to give
retroactive effect to such measures and remedies. Several
measures advocated in the above-mentioned
recommendations and resolutions (see footnote 4) pursue
this aim. In addition, it would be useful if the Court and, as
regards the supervision of the execution of judgments, the
Committee of Ministers, adopted a special procedure so as to
give priority treatment to judgments that identify a
structural problem capable of generating a significant
number of repetitive applications, with a view to securing
speedy execution of the judgment. The most important
Convention amendment in the context of execution of
judgments of the Court involves empowering the Committee
of Ministers to bring infringement proceedings in the Court
against any state which refuses to comply with a judgment.

17. The measures referred to in the previous paragraph are
also designed to increase the effectiveness of the Convention
system as a whole. While the supervision of the execution of
judgments generally functions satisfactorily, the process
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needs to be improved to maintain the system’s
effectiveness.

Effectiveness of filtering and of subsequent processing of
applications by the Court

18. Filtering and subsequent processing of applications by
the Court are the main areas in which Protocol No. 14 makes
concrete improvements. These measures are outlined in
Chapter III below, and described in greater detail in Chapter
IV, which comments on each of the provisions in the
protocol.

19.During the preparatory work on Protocol No. 14, there
was wide agreement as to the importance of several other
issues linked to the functioning of the control system of the
Convention which, however, did not require an amendment
of the Convention. These are the need to strengthen the
registry of the Court to enable it to deal with the influx of
cases whilst maintaining the quality of the judgments, the
need to encourage more frequent third party interventions
by other states in cases pending before the Court which
raise important general issues, and, in the area of
supervision of execution, the need to strengthen the
department for the execution of judgments of the General
Secretariat of the Council of Europe and to make optimum
use of other existing Council of Europe institutions,
mechanisms and activities as a support for promoting rapid
execution of judgments.

II. Principal stages in the preparation of Protocol No. 14

20. The European Ministerial Conference on Human Rights,
held in Rome in November 2000 to mark the 50th
anniversary of the signing of the Convention, found that “the
effectiveness of the Convention system […] is now at issue”
because of “the difficulties that the Court has encountered in
dealing with the ever-increasing volume of applications”
(Resolution I on institutional and functional arrangements for
the protection of human rights at national and European
level).(5) It accordingly called on the Committee of Ministers
to “initiate, as soon as possible, a thorough study of the
different possibilities and options with a view to ensuring the
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effectiveness of the Court in the light of this new
situation”.(6) The conference also thought it “indispensable,
having regard to the ever-increasing number of applications,
that urgent measures be taken to assist the Court in
carrying out its functions and that an in-depth reflection be
started as soon as possible on the various possibilities and
options with a view to ensuring the effectiveness of the
Court in the light of this new situation”.(7)

21. As a follow-up to the ministerial conference, the
Ministers’ Deputies set up, in February 2001, an Evaluation
group to consider ways of guaranteeing the effectiveness of
the Court. The group submitted its report to the Committee
of Ministers on 27 September 2001.(8)

22. Concurrently, the Steering Committee for Human Rights
(CDDH) set up its own Reflection Group on the
Reinforcement of the Human Rights Protection Mechanism.
Its activity report was sent to the Evaluation group in June
2001, so that the latter could take it into account in its
work.(9)

23. To give effect to the conclusions of the Evaluation
group’s report, the Committee of Ministers agreed in
principle to additional budgetary appropriations for the
period from 2003 to 2005, to allow the Court to recruit a
significant number of extra lawyers, as well as administrative
and auxiliary staff. It took similar action to reinforce the
Council of Europe Secretariat departments involved in
execution of the Court’s judgments.

24. The Court also took account of the Evaluation group’s
conclusions and those of its Working party on working
methods.(10) On this basis it adopted a number of measures
concerning its own working methods and those of the
registry. It also amended its Rules of Court in October 2002
and again in November 2003.

25. At its 109th session (8 November 2001) the Committee
of Ministers adopted its declaration on “The protection of
Human Rights in Europe - Guaranteeing the long-term
effectiveness of the European Court of Human Rights”.(11) In
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this text it welcomed the Evaluation group’s report and, with
a view to giving it effect, instructed the CDDH to:

– carry out a feasibility study on the most appropriate
way to conduct the preliminary examination of
applications, particularly by reinforcing the filtering of
applications;

– examine and, if appropriate, submit proposals for
amendments to the Convention, notably on the basis
of the recommendations in the report of the Evaluation
group.

26. In the light of the work done, particularly by its
Reflection Group on the Reinforcement of the Human Rights
Protection Mechanism (CDDH-GDR) and its Committee of
Experts for the Improvement of Procedures for the
Protection of Human Rights (DH-PR), the CDDH reported on
progress in these two areas in an interim report, adopted in
October 2002 (document CM(2002)146). It focused on three
main issues: preventing violations at national level and
improving domestic remedies, optimising the effectiveness of
filtering and subsequent processing of applications, and
improving and accelerating the execution of the Court’s
judgments.

27. In the light of this interim report, and following the
declaration, “The Court of Human Rights for Europe”, which
it adopted at its 111th session (6-7 November 2002), (12)

the Committee of Ministers decided that it wished to
examine a set of concrete and coherent proposals at its
ministerial session in May 2003. In April 2003, the CDDH
accordingly submitted a final report, detailing its proposals in
these three areas (document CM(2003)55). These served as
a basis for preparation of the Committee of Ministers’
recommendations to the member states and for the
amendments made to the Convention.

28. In its declaration, “Guaranteeing the long-term
effectiveness of the European Court of Human Rights”,
adopted at its 112th session (14-15 May 2003), the
Committee of Ministers welcomed this report and endorsed
the CDDH’s approach. It instructed the Ministers’ Deputies to
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implement the CDDH’s proposals, so that it could examine
texts for adoption at its 114th session in 2004, taking
account of certain issues referred to in the declaration. It
also asked them to take account of other questions raised in
the report, such as the possible accession of the European
Union to the Convention, the term of office of judges of the
Court, and the need to ensure that future amendments to
the Convention were given effect as rapidly as possible.

29. The CDDH was accordingly instructed to prepare, with a
view to their adoption by the Committee of Ministers, not
only a draft amending protocol to the Convention with an
explanatory report, but also a draft declaration, three draft
recommendations and a draft resolution. Work on the
elaboration of Protocol No. 14 and its explanatory report was
carried out within the CDDH-GDR (renamed Drafting Group
on the Reinforcement of the Human Rights Protection
Mechanism),while work concerning the other texts was
undertaken by the DH-PR.

30. The Committee of Ministers also encouraged the CDDH
to consult civil society, the Court and the Parliamentary
Assembly. With this in view, the CDDH carefully examined
the opinions and proposals submitted by the Parliamentary
Assembly’s Committee on Legal Affairs and Human Rights,
the Court, the Council of Europe Commissioner for Human
Rights and certain member states, as well as
non-governmental organisations (NGOs) and national
institutions for the promotion and protection of human
rights. The CDDH-GDR and CDDH have benefited greatly
from the contributions of representatives of the
Parliamentary Assembly, the Court’s registry and the
Commissioner’s office, who played an active part in its work.
The reports and draft texts adopted by the CDDH and the
CDDH-GDR were public documents available on the Internet,
and copies were sent directly to the Court, Parliamentary
Assembly, Commissioner for Human Rights and NGOs. The
CDDH-GDR also organised two valuable consultations with
NGOs and the CDDH benefited from the contribution of the
NGOs accredited to it. The Ministers’ Deputies were closely
involved throughout the process. Protocol No. 14 is thus the
fruit of a collective reflection, carried out in a very
transparent manner.
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31. After an interim activity report in November 2003
(document CM(2003)165, Addendum I), the CDDH sent the
Committee of Ministers its final activity report (document
CM(2004)65) in April 2004. This contained the draft
amending protocol to the Convention. The Parliamentary
Assembly adopted an opinion on the draft protocol (Opinion
No. 251 (2004) of 28 April 2004).

32.As well as adopting the amending protocol at the 114th
ministerial session, held on 12 and 13 May 2004, the
Committee of Ministers adopted the declaration “Ensuring
the effectiveness of the implementation of the European
Convention on Human Rights at national and European
levels”. In that declaration, the member states recognised
the urgency of the reform, and committed themselves to
ratifying Protocol No. 14 within two years.

33. The text of the amending protocol was opened for
signature by Council of Europe member states, signatory to
the European Convention on Human Rights on 13 May 2004.

III. Overview of the changes made by Protocol No. 14 to
the control system of the European Convention on Human
Rights

34. During the initial reflection stage on the reform of the
Convention’s control system, which started immediately after
the European Ministerial Conference on Human Rights in
2000, a wide range of possible changes to the system were
examined, both in the Evaluation group and the CDDH’s
Reflection group. Several proposals were retained and are
taken up in this protocol. Others, including some proposals
for radical change of the control system, were for various
reasons rejected during the reflection stage.(13) Some of
these should be mentioned here. For example, the idea of
setting up, within the framework of the Convention,
“regional courts of first instance” was rejected because, on
the one hand, of the risk it would create of diverging
case-law and, on the other hand, the high cost of setting
them up. Proposals to empower the Court to give preliminary
rulings at the request of national courts or to expand the
Court’s competence to give advisory opinions (Articles 47-49
of the Convention) were likewise rejected. Such innovations
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might interfere with the contentious jurisdiction of the Court
and they would, certainly in the short term, result in
additional, not less, work for the Court. Two other proposals
were rejected because they would have restricted the right
of individual application. These were the proposal that the
Court should be given discretion to decide whether or not to
take up a case for examination (system comparable to the
certiorari procedure of the United States Supreme Court)
and that it should be made compulsory for applicants to be
represented by a lawyer or other legal expert from the
moment of introduction of the application (see however Rule
36, paragraph 2, of the Rules of Court). It was felt that the
principle according to which anyone had the right to apply to
the Court should be firmly upheld. The proposal to create a
separate filtering body, composed of persons other than the
judges of the Court, was also rejected. In this connection,
the protocol is based on two fundamental premises: filtering
work must be carried out within the judicial framework of the
Court and there should not be different categories of judges
within the same body. Finally, in the light of Opinion No. 251
(2004) of the Parliamentary Assembly, it was decided not to
make provision for permitting an increase of the number of
judges without any new amendment to the Convention.

35. Unlike Protocol No. 11, Protocol No. 14 makes no radical
changes to the control system established by the
Convention. The changes it does make relate more to the
functioning than to the structure of the system. Their main
purpose is to improve it, giving the Court the procedural
means and flexibility it needs to process all applications in a
timely fashion, while allowing it to concentrate on the most
important cases which require in-depth examination.

36. To achieve this, amendments are introduced in three
main areas:

– reinforcement of the Court’s filtering capacity in
respect of the mass of unmeritorious applications;

– a new admissibility criterion concerning cases in
which the applicant has not suffered a significant
disadvantage; the new criterion contains two
safeguard clauses;
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– measures for dealing with repetitive cases.

37. Together, these elements of the reform seek to reduce
the time spent by the Court on clearly inadmissible
applications and repetitive applications so as to enable the
Court to concentrate on those cases that raise important
human rights issues.

38. The filtering capacity is increased by making a single
judge competent to declare inadmissible or strike out an
individual application. This new mechanism retains the
judicial character of the decision-making on admissibility.
The single judges will be assisted by non-judicial
rapporteurs, who will be part of the registry.

39. A new admissibility requirement is inserted in Article 35
of the Convention. The new requirement provides the Court
with an additional tool which should assist it in concentrating
on cases which warrant an examination on the merits, by
empowering it to declare inadmissible applications where the
applicant has not suffered a significant disadvantage and
which, in terms of respect for human rights, do not
otherwise require an examination on the merits by the
Court. Furthermore, the new requirement contains an
explicit condition to ensure that it does not lead to rejection
of cases which have not been duly considered by a domestic
tribunal. It should be stressed that the new requirement
does not restrict the right of individuals to apply to the Court
or alter the principle that all individual applications are
examined on their admissibility. While the Court alone is
competent to interpret the new admissibility requirement
and decide on its application, its terms should ensure that
rejection of cases requiring an examination on the merits is
avoided. The latter will notably include cases which,
notwithstanding their trivial nature, raise serious questions
affecting the application or the interpretation of the
Convention or important questions concerning national law.

40.The competence of the committees of three judges is
extended to cover repetitive cases. They are empowered to
rule, in a simplified procedure, not only on the admissibility
but also on the merits of an application, if the underlying
question in the case is already the subject of
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well-established case-law of the Court.

41. As for the other changes made by the protocol, it should
be noted, first of all, that the Court is given more latitude to
rule simultaneously on the admissibility and merits of
individual applications. In fact, joint decisions on
admissibility and merits of individual cases are not only
encouraged but become the norm. However, the Court will
be free to choose, on a case by case basis, to take separate
decisions on admissibility.

42. Furthermore, the Committee of Ministers may decide, by
a two-thirds majority of the representatives entitled to sit on
the Committee, to bring proceedings before the Grand
Chamber of the Court against any High Contracting Party
which refuses to comply with the Court’s final judgment in a
case to which it is party, after having given it notice to do
so. The purpose of such proceedings would be to obtain a
ruling from the Court as to whether that Party has failed to
fulfil its obligation under Article 46, paragraph 1, of the
Convention.

43.The Committee of Ministers will in certain circumstances
also be able to request the Court to give an interpretation of
a judgment.

44. Friendly settlements are encouraged at any stage of the
proceedings. Provision is made for supervision by the
Committee of Ministers of the execution of decisions of the
Court endorsing the terms of friendly settlements.

45. It should also be noted that judges are now elected for a
single nine-year term. Transitional provisions are included to
avoid the simultaneous departure of large numbers of
judges.

46. Finally, an amendment has been introduced with a view
to possible accession of the European Union to the
Convention.

47. For all these, as well as the further amendments
introduced by the protocol, reference is made to the
explanations in Chapter IV below.



Taking Cas�s �� �h� �u��p�an C�u�� �f �uman �igh�s

143

IV. Comments on the provisions of the Protocol (14)

Article 1 of the amending protocol

Article 22 – Election of judges

48. The second paragraph of Article 22 has been deleted
since it no longer served any useful purpose in view of the
changes made to Article 23. Indeed, there will be no more
“casual vacancies” in the sense that every judge elected to
the Court will be elected for a single term of nine years,
including where that judge’s predecessor has not completed
a full term (see also paragraph 51 below). In other words,
the rule contained in the amended Article 22 (which is
identical to paragraph 1 of former Article 22) will apply to
every situation where there is a need to proceed to the
election of a judge.

49. It was decided not to amend the first paragraph of
Article 22 to prescribe that the lists of three candidates
nominated by the High Contracting Parties should contain
candidates of both sexes, since that might have interfered
with the primary consideration to be given to the merits of
potential candidates. However, Parties should do everything
possible to ensure that their lists contain both male and
female candidates.

Article 2 of the amending protocol

Article 23 – Terms of office and dismissal

50. The judges’ terms of office have been changed and
increased to nine years. Judges may not, however, be
re-elected. These changes are intended to reinforce their
independence and impartiality, as desired notably by the
Parliamentary Assembly in its Recommendation 1649
(2004).

51. In order to ensure that the introduction of a
non-renewable term of office does not threaten the
continuity of the Court, the system whereby large groups of
judges were renewed at three-year intervals has been
abolished. This has been brought about by the new wording
of paragraph 1 and the deletion of paragraphs 2 to 4 of
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former Article 23. In addition, paragraph 5 of former Article
23 has been deleted so that it will no longer be possible, in
the event of a casual vacancy, for a judge to be elected to
hold office for the remainder of his or her predecessor’s
term. In the past this has led to undesirable situations where
judges were elected for very short terms of office, a situation
perhaps understandable in a system of renewable terms of
office, but which is unacceptable in the new system. Under
the new Article 23, all judges will be elected for a
non-renewable term of nine years. This should make it
possible, over time, to obtain a regular renewal of the
Court’s composition, and may be expected to lead to a
situation in which each judge will have a different starting
date for his or her term of office.

52. Paragraphs 6 and 7 of the former Article 23 remain, and
become paragraphs 2 and 3 of the new Article 23.

53. In respect of paragraph 2 (the age limit of 70 years), it
was decided not to fix an additional age limit for candidates.
Paragraphs 1 and 2, read together, may not be understood
as excluding candidates who, on the date of election, would
be older than 61. That would be tantamount to unnecessarily
depriving the Court of the possibility of benefiting from
experienced persons, if elected. At the same time, it is
generally recommended that High Contracting Parties avoid
proposing candidates who, in view of their age, would not be
able to hold office for at least half the nine-year term before
reaching the age of 70.

54. In cases where the departure of a judge can be
foreseen, in particular for reasons of age, it is understood
that the High Contracting Party concerned should ensure
that the list of three candidates (see Article 22) is submitted
in good time so as to avoid the need for application of
paragraph 3 of the new Article 23. As a rule, the list should
be submitted at least six months before the expiry of the
term of office. This practice should make it possible to meet
the concerns expressed by the Parliamentary Assembly in its
Recommendation 1649 (2004), paragraph 14.

55. Transitional provisions are set out in Article 21 of the
protocol.
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56. For technical reasons (to avoid renumbering a large
number of Convention provisions as a result of the insertion
of a new Article 27), the text of former Article 24 (Dismissal)
has been inserted in Article 23 as a new fourth paragraph.
The title of Article 23 has been amended accordingly.

Article 3 of the amending protocol

57. For the reason set out in the preceding paragraph,
former Article 24 has been deleted; the provision it
contained has been inserted in a new paragraph 4 of Article
23.

Article 4 of the amending protocol

Article 24 – Registry and rapporteurs

58. Former Article 25 has been renumbered as Article 24; it
is amended in two respects. First of all, the second sentence
of former Article 25 has been deleted since the legal
secretaries, created by Protocol No. 11, have in practice
never had an existence of their own, independent from the
registry, as is the case at the Court of Justice of the
European Communities. Secondly, a new paragraph 2 is
added so as to introduce the function of rapporteur as a
means of assisting the new single-judge formation provided
for in the new Article 27. While it is not strictly necessary
from a legal point of view to mention rapporteurs in the
Convention text, it was none the less considered important
to do so because of the novelty of rapporteur work being
carried out by persons other than judges and because it will
be indispensable to create these rapporteur functions in
order to achieve the significant potential increase in filtering
capacity which the institution of single-judge formations
aims at. The members of the registry exercising rapporteur
functions will assist the new single-judge formations. In
principle, the single judge should be assisted by a rapporteur
with knowledge of the language and the legal system of the
respondent Party. The function of rapporteur will never be
carried out by a judge in this context.

59. It will be for the Court to implement the new paragraph
2 by deciding, in particular, the number of rapporteurs
needed and the manner and duration of appointment. On
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this point, it should be stressed that it would be advisable to
diversify the recruitment channels for registry lawyers and
rapporteurs. Without prejudice to the possibility to entrust
existing registry lawyers with the rapporteur function, it
would be desirable to reinforce the registry, for fixed
periods, with lawyers having an appropriate practical
experience in the functioning of their respective domestic
legal systems. Since rapporteurs will form part of the Court’s
registry, the usual appointment procedures and relevant
staff regulations will apply. This would make it possible to
increase the work capacity of the registry while allowing it to
benefit from the domestic experience of these lawyers.
Moreover, it is understood that the new function of
rapporteur should be conferred on persons with a solid legal
experience, expertise in the Convention and its case-law and
a very good knowledge of at least one of the two official
languages of the Council of Europe and who, like the other
staff of the registry, meet the requirements of independence
and impartiality.

Article 5 of the amending protocol

Article 25 – Plenary Court

60. A new paragraph f has been added to this article
(formerly Article 26) in order to reflect the new function
attributed to the plenary Court by this protocol. It is
understood that the term “Chambers” appearing in
paragraphs b and c refers to administrative entities of the
Court (which in practice are referred to as “Sections” of the
Court) as opposed to the judicial formations envisaged by
the term “Chambers” in new Article 26, paragraph 1, first
sentence. It was not considered necessary to amend the
Convention in order to clarify this distinction.

Article 6 of the amending protocol

Article 26 – Single-judge formation, committees, Chambers
and Grand Chamber

61. The text of Article 26 (formerly Article 27) has been
amended in several respects. Firstly, a single-judge
formation is introduced in paragraph 1 in the list of judicial
formations of the Court and a new rule is inserted in a new
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paragraph 3 to the effect that a judge shall not sit as a
single judge in cases concerning the High Contracting Party
in respect of which he or she has been elected. The
competence of single judges is defined in the new Article 27.
In the latter respect, reference is made to the explanations
in paragraph 67 below.

62. Adequate assistance to single judges requires additional
resources. The establishment of this system will thus lead to
a significant increase in the Court’s filtering capacity, on the
one hand, on account of the reduction, compared to the old
committee practice, of the number of actors involved in the
preparation and adoption of decisions (one judge instead of
three; the new rapporteurs who could combine the functions
of case-lawyer and rapporteur), and, on the other hand,
because judges will be relieved of their rapporteur role when
sitting in a single-judge formation and, finally, as a result of
the multiplication of filtering formations operating
simultaneously.

63. Secondly, some flexibility as regards the size of the
Court’s Chambers has been introduced by a new paragraph
2. Application of this paragraph will reduce, for a fixed
period, the size of Chambers generally; it should not allow,
however, for the setting up of a system of Chambers of
different sizes which would operate simultaneously for
different types of cases.

64. Finally, paragraph 2 of former Article 27 has been
amended to make provision for a new system of
appointment of ad hoc judges. Under the new rule,
contained in paragraph 4 of the new Article 26, each High
Contracting Party is required to draw up a reserve list of ad
hoc judges from which the President of the Court shall
choose someone when the need arises to appoint an ad hoc
judge. This new system is a response to criticism of the old
system, which allowed a High Contracting Party to choose an
ad hoc judge after the beginning of proceedings. Concerns
about this had also been expressed by the Parliamentary
Assembly. It is understood that the list of potential ad hoc
judges may include names of judges elected in respect of
other High Contracting Parties. More detailed rules on the
implementation of this new system may be included in the
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Rules of Court.

65. The text of paragraph 5 is virtually identical to that of
paragraph 3 of former Article 27.

Article 7 of the amending protocol

Article 27 – Competence of single judges

66. Article 27 contains new provisions defining the
competence of the new single-judge formation.

67. The new article sets out the competence of the
single-judge formations created by the amended Article 26,
paragraph 1. It is specified that the competence of the single
judge is limited to taking decisions of inadmissibility or
decisions to strike the case out of the list “where such a
decision can be taken without further examination”. This
means that the judge will take such decisions only in
clear-cut cases, where the inadmissibility of the application is
manifest from the outset. The latter point is particularly
important with regard to the new admissibility criterion
introduced in Article 35 (see paragraphs 77 to 85 below), in
respect of which the Court’s Chambers and Grand Chamber
will have to develop case-law first (see, in this connection,
the transitional rule contained in Article 20, paragraph 2,
second sentence, of this protocol, according to which the
application of the new admissibility criterion is reserved to
Chambers and the Grand Chamber in the two years following
the entry into force of this protocol). Besides, it is recalled
that, as was explained in paragraph 58 above, single-judge
formations will be assisted by rapporteurs. The decision itself
remains the sole responsibility of the judge. In case of doubt
as to the admissibility, the judge will refer the application to
a committee or a Chamber.

Article 8 of the amending protocol

Article 28 – Competence of committees

68. Paragraphs 1 and 2 of the amended Article 28 extend
the powers of three-judge committees. Hitherto, these
committees could, unanimously, declare applications
inadmissible. Under the new paragraph 1.b of Article 28,
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they may now also, in a joint decision, declare individual
applications admissible and decide on their merits, when the
questions they raise concerning the interpretation or
application of the Convention are covered by
well-established case-law of the Court. “Well-established
case-law” normally means case-law which has been
consistently applied by a Chamber. Exceptionally, however,
it is conceivable that a single judgment on a question of
principle may constitute “well-established case-law”,
particularly when the Grand Chamber has rendered it. This
applies, in particular, to repetitive cases, which account for a
significant proportion of the Court’s judgments (in 2003,
approximately 60%). Parties may, of course, contest the
“well-established” character of case-law before the
committee.

69. The new procedure is both simplified and accelerated,
although it preserves the adversarial character of
proceedings and the principle of judicial and collegiate
decision-making on the merits. Compared to the ordinary
adversarial proceedings before a Chamber, it will be a
simplified and accelerated procedure in that the Court will
simply bring the case (possibly a group of similar cases) to
the respondent Party’s attention, pointing out that it
concerns an issue which is already the subject of
well-established case-law. Should the respondent Party
agree with the Court’s position, the latter will be able to give
its judgment very rapidly. The respondent Party may contest
the application of Article 28, paragraph 1.b, for example, if it
considers that domestic remedies have not been exhausted
or that the case at issue differs from the applications which
have resulted in the well-established case-law. However, it
may never veto the use of this procedure which lies within
the committee’s sole competence. The committee rules on all
aspects of the case (admissibility, merits, just satisfaction) in
a single judgment or decision. This procedure requires
unanimity on each aspect. Failure to reach a unanimous
decision counts as no decision, in which event the Chamber
procedure applies (Article 29). It will then fall to the
Chamber to decide whether all aspects of the case should be
covered in a single judgment. Even when the committee
initially intends to apply the procedure provided for in Article
28, paragraph 1.b, it may declare an application inadmissible
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under Article 28, paragraph 1.a. This may happen, for
example, if the respondent Party has persuaded the
committee that domestic remedies have not been exhausted.

70. The implementation of the new procedure will increase
substantially the Court’s decision-making capacity and
effectiveness, since many cases can be decided by three
judges, instead of the seven currently required when
judgments or decisions are given by a Chamber.

71. Even when a three-judge committee gives a judgment
on the merits, the judge elected in respect of the High
Contracting Party concerned will not be an ex officio member
of the decision-making body, in contrast with the situation
with regard to judgments on the merits under the
Convention as it stands. The presence of this judge would
not appear necessary, since committees will deal with cases
on which well-established case-law exists. However, a
committee may invite the judge elected in respect of the
High Contracting Party concerned to replace one of its
members as, in some cases, the presence of this judge may
prove useful. For example, it may be felt that this judge,
who is familiar with the legal system of the respondent
Party, should join in taking the decision, particularly when
such questions as exhaustion of domestic remedies need to
be clarified. One of the factors which a committee may
consider, in deciding whether to invite the judge elected in
respect of the respondent Party to join it, is whether that
Party has contested the applicability of paragraph 1.b. The
reason why this factor has been explicitly mentioned in
paragraph 3 is that it was considered important to have at
least some reference in the Convention itself to the
possibility for respondent Parties to contest the application of
the simplified procedure (see paragraph 69 above). For
example, a respondent Party may contest the new procedure
on the basis that the case in question differs in some
material respect from the established case-law cited. It is
likely that the expertise of the “national judge” in domestic
law and practice will be relevant to this issue and therefore
helpful to the committee. Should this judge be absent or
unable to sit, the procedure provided for in the new Article
26, paragraph 4 in fine applies.
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72. It is for the Court, in its rules, to settle practical
questions relating to the composition of three-judge
committees and, more generally, to plan its working
methods in a way that optimises the new procedure’s
effectiveness.

Article 9 of the amending protocol

Article 29 – Decisions by Chambers on admissibility and
merits

73. Apart from a technical change to take into account the
new provisions in Articles 27 and 28, paragraph 1 of the
amended Article 29 encourages and establishes the principle
of the taking of joint decisions by Chambers on the
admissibility and merits of individual applications. This article
merely endorses the practice which has already developed
within the Court. While separate decisions on admissibility
were previously the norm, joint decisions are now commonly
taken on the admissibility and merits of individual
applications, which allows the registry and judges to process
cases faster whilst respecting fully the principle of
adversarial proceedings. However, the Court may always
decide that it prefers to take a separate decision on the
admissibility of a particular application.

74. This change does not apply to interstate cases. On the
contrary, the rule of former Article 29, paragraph 3, has
been explicitly maintained in paragraph 2 of Article 29 as
regards such applications. Paragraph 3 of former Article 29
has been deleted.

Article 10 of the amending protocol

Article 31 – Powers of the Grand Chamber

75. A new paragraph b has been added to this article in
order to reflect the new function attributed to the Grand
Chamber by this protocol, namely to decide on issues
referred to the Court by the Committee of Ministers under
the new Article 46, paragraph 4 (question whether a High
Contracting Party has failed to fulfil its obligation to comply
with a judgment).
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Article 11 of the amending protocol

Article 32 – Jurisdiction of the Court

76. A reference has been inserted to the new procedures
provided for in the amended Article 46.

Article 12 of the amending protocol

Article 35 – Admissibility criteria

77. A new admissibility criterion is added to the criteria laid
down in Article 35. As explained in paragraph 39 above, the
purpose of this amendment is to provide the Court with an
additional tool which should assist it in its filtering work and
allow it to devote more time to cases which warrant
examination on the merits, whether seen from the
perspective of the legal interest of the individual applicant or
considered from the broader perspective of the law of the
Convention and the European public order to which it
contributes. The new criterion therefore pursues the same
aim as some other key changes introduced by this protocol
and is complementary to them.

78. The introduction of this criterion was considered
necessary in view of the ever-increasing caseload of the
Court. In particular, it is necessary to give the Court some
degree of flexibility in addition to that already provided by
the existing admissibility criteria, whose interpretation has
become established in the case-law that has developed over
several decades and is therefore difficult to change. This is
so because it is very likely that the numbers of individual
applications to the Court will continue to increase, up to a
point where the other measures set out in this protocol may
well prove insufficient to prevent the Convention system
from becoming totally paralysed, unable to fulfil its central
mission of providing legal protection of human rights at the
European level, rendering the right of individual application
illusory in practice.

79. The new criterion may lead to certain cases being
declared inadmissible which might have resulted in a
judgment without it. Its main effect, however, is likely to be
that it will in the longer term enable more rapid disposal of
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unmeritorious cases. Once the Court’s Chambers have
developed clear-cut jurisprudential criteria of an objective
character capable of straightforward application, the new
criterion will be easier for the Court to apply than some
other admissibility criteria, including in cases which would at
all events have to be declared inadmissible on another
ground.

80. The main element contained in the new criterion is the
question whether the applicant has suffered a significant
disadvantage. These terms are open to interpretation (this is
the additional element of flexibility introduced); the same is
true of many other terms used in the Convention, including
some other admissibility criteria. Like those other terms,
they are legal terms capable of, and requiring, interpretation
establishing objective criteria through the gradual
development of the case-law of the Court.

81. The second element is a safeguard clause to the effect
that, even where the applicant has not suffered a significant
disadvantage, the application will not be declared
inadmissible if respect for human rights as defined in the
Convention or the protocols thereto requires an examination
on the merits. The wording of this element is drawn from the
second sentence of Article 37, paragraph 1, of the
Convention where it fulfils a similar function in the context of
decisions to strike applications out of the Court’s list of
cases.

82. A second safeguard clause is added to this first one. It
will never be possible for the Court to reject an application
on account of its trivial nature if the case has not been duly
considered by a domestic tribunal. This clause, which reflects
the principle of subsidiarity, ensures that, for the purposes of
the application of the new admissibility criterion, every case
will receive a judicial examination whether at the national
level or at the European level.

83. The wording of the new criterion is thus designed to
avoid rejection of cases warranting an examination on the
merits. As was explained in paragraph 39 above, the latter
will notably include cases which, notwithstanding their trivial
nature, raise serious questions affecting the application or
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interpretation of the Convention or important questions
concerning national law.

84. As explained in paragraph 67 above, it will take time for
the Court’s Chambers or Grand Chamber to establish clear
case-law principles for the operation of the new criterion in
concrete contexts. It is clear, having regard to the wording
of Articles 27 and 28, that single-judge formations and
committees will not be able to apply the new criterion in the
absence of such guidance. In accordance with Article 20,
paragraph 2, second sentence, of this protocol, single-judge
formations and committees will be prevented from applying
the new criterion during a period of two years following the
entry into force of this protocol.

85. In accordance with the transitional rule set out in Article
20, paragraph 2, first sentence, of this protocol (see also
paragraph 105 below), the new admissibility criterion may
not be applied to applications declared admissible before the
entry into force of this protocol.

Article 13 of the amending protocol

Article 36 – Third party intervention

86. This provision originates in an express request from the
Council of Europe Commissioner for Human Rights,(15)

supported by the Parliamentary Assembly in its
Recommendation 1640 (2004) on the 3rd Annual Report on
the Activities of the Council of Europe Commissioner for
Human Rights (1 January-31 December 2002), adopted on
26 January 2004.

87. It is already possible for the President of the Court, on
his or her own initiative or upon request, to invite the
Commissioner for Human Rights to intervene in pending
cases. With a view to protecting the general interest more
effectively, the third paragraph added to Article 36 for the
first time mentions the Commissioner for Human Rights in
the Convention text by formally providing that the
Commissioner has the right to intervene as third party. The
Commissioner’s experience may help enlighten the Court on
certain questions, particularly in cases which highlight
structural or systemic weaknesses in the respondent or other
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High Contracting Parties.

88. Under the Rules of Court, the Court is required to
communicate decisions declaring applications admissible to
any High Contracting Party of which an applicant is a
national. This rule cannot be applied to the Commissioner,
since sending him or her all such decisions would entail an
excessive amount of extra work for the registry. The
Commissioner must therefore seek this information him- or
herself. The rules on exercising this right of intervention, and
particularly time limits, would not necessarily be the same
for High Contracting Parties and the Commissioner. The
Rules of Court will regulate practical details concerning the
application of paragraph 3 of Article 36.

89. It was not considered necessary to amend Article 36 in
other respects. In particular, it was decided not to provide
for a possibility of third party intervention in the new
committee procedure under the new Article 28, paragraph
1.b, given the straightforward nature of cases to be decided
under that procedure.

Article 14 of the amending protocol

Article 38 – Examination of the case

90. Article 38 incorporates the provisions of paragraph 1.a of
former Article 38. The changes are intended to allow the
Court to examine cases together with the Parties’
representatives, and to undertake an investigation, not only
when the decision on admissibility has been taken, but at
any stage in the proceedings. They are a logical consequence
of the changes made in Articles 28 and 29, which encourage
the taking of joint decisions on the admissibility and merits
of individual applications. Since this provision applies even
before the decision on admissibility has been taken, High
Contracting Parties are required to provide the Court with all
necessary facilities prior to that decision. The Parties’
obligations in this area are thus reinforced. It was not
considered necessary to amend Article 38 (or Article 34, last
sentence) in other respects, notably as regards possible
non-compliance with these provisions. These provisions
already provide strong legal obligations for the High
Contracting Parties and, in line with current practice, any
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problems which the Court might encounter in securing
compliance can be brought to the attention of the Committee
of Ministers so that the latter take any steps it deems
necessary.

Article 15 of the amending protocol

Article 39 – Friendly settlements

91. The provisions of Article 39 are partly taken from former
Article 38, paragraphs 1.b and 2, and also from former
Article 39. To make the Convention easier to read with
regard to the friendly settlement procedure, it was decided
to address it in a specific article.

92. As a result of the implementation of the new Articles 28
and 29, there should be fewer separate decisions on
admissibility. Since under the former Article 38, paragraph
1.b, it was only after an application had been declared
admissible that the Court placed itself at the disposal of the
parties with a view to securing a friendly settlement, this
procedure had to be modified and made more flexible. The
Court is now free to place itself at the parties’ disposal for
this purpose at any stage in the proceedings.

93. Friendly settlements are therefore encouraged, and may
prove particularly useful in repetitive cases, and other cases
where questions of principle or changes in domestic law are
not involved.(16) It goes without saying that these friendly
settlements must be based on respect for human rights,
pursuant to Article 39, paragraph 1, as amended.

94. The new Article 39 provides for supervision of the
execution of friendly settlements by the Committee of
Ministers. This new provision was inserted to reflect a
practice which the Court had already developed. In the light
of the text of former Article 46, paragraph 2, the Court used
to endorse friendly settlements through judgments and not –
as provided for in former Article 39 of the Convention –
through decisions, whose execution was not subject to
supervision by the Committee of Ministers. The practice of
the Court was thus in response to the fact that only the
execution of judgments was supervised by the Committee of
Ministers (former Article 39). It was recognised, however,
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that adopting a judgment, instead of a decision, might have
negative connotations for respondent Parties, and make it
harder to secure a friendly settlement. The new procedure
should make this easier and thus reduce the Court’s
workload. For this reason, the new Article 39 gives the
Committee of Ministers authority to supervise the execution
of decisions endorsing the terms of friendly settlements. This
amendment is in no way intended to reduce the Committee’s
present supervisory powers, particularly concerning the
strike-out decisions covered by Article 37. It would be
advisable for the Committee of Ministers to distinguish more
clearly, in its practice, between its supervision function by
virtue of the new Article 39, paragraph 4 (friendly
settlements), on the one hand and that under Article 46,
paragraph 2 (execution of judgments), on the other.

Article 16 of the amending protocol

Article 46 – Binding force and execution of judgments

95. The first two paragraphs of Article 46 repeat the two
paragraphs of the former Article 46. Paragraphs 3, 4 and 5
are new.

96. The new Article 46, in its paragraph 3, empowers the
Committee of Ministers to ask the Court to interpret a final
judgment, for the purpose of facilitating the supervision of
its execution. The Committee of Ministers’ experience of
supervising the execution of judgments shows that
difficulties are sometimes encountered due to disagreement
as to the interpretation of judgments. The Court’s reply
settles any argument concerning a judgment’s exact
meaning. The qualified majority vote required by the last
sentence of paragraph 3 shows that the Committee of
Ministers should use this possibility sparingly, to avoid
over-burdening the Court.

97. The aim of the new paragraph 3 is to enable the Court to
give an interpretation of a judgment, not to pronounce on
the measures taken by a High Contracting Party to comply
with that judgment. No time-limit has been set for making
requests for interpretation, since a question of interpretation
may arise at any time during the Committee of Ministers’
examination of the execution of a judgment. The Court is
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free to decide on the manner and form in which it wishes to
reply to the request. Normally, it would be for the formation
of the Court which delivered the original judgment to rule on
the question of interpretation. More detailed rules governing
this new procedure may be included in the Rules of Court.

98. Rapid and full execution of the Court’s judgments is
vital. It is even more important in cases concerning
structural problems, so as to ensure that the Court is not
swamped with repetitive applications. For this reason, ever
since the Rome ministerial conference of 3 and 4 November
2000 (Resolution I),(17) it has been considered essential to
strengthen the means given in this context to the Committee
of Ministers. The Parties to the Convention have a collective
duty to preserve the Court’s authority – and thus the
Convention system’s credibility and effectiveness – whenever
the Committee of Ministers considers that one of the High
Contracting Parties refuses, expressly or through its conduct,
to comply with the Court’s final judgment in a case to which
it is party.

99. Paragraphs 4 and 5 of Article 46 accordingly empower
the Committee of Ministers to bring infringement
proceedings in the Court (which shall sit as a Grand
Chamber – see new Article 31, paragraph b), having first
served the state concerned with notice to comply. The
Committee of Ministers’ decision to do so requires a qualified
majority of two thirds of the representatives entitled to sit on
the Committee. This infringement procedure does not aim to
reopen the question of violation, already decided in the
Court’s first judgment. Nor does it provide for payment of a
financial penalty by a High Contracting Party found in
violation of Article 46, paragraph 1. It is felt that the political
pressure exerted by proceedings for non-compliance in the
Grand Chamber and by the latter’s judgment should suffice
to secure execution of the Court’s initial judgment by the
state concerned.

100. The Committee of Ministers should bring infringement
proceedings only in exceptional circumstances. None the
less, it appeared necessary to give the Committee of
Ministers, as the competent organ for supervising execution
of the Court’s judgments, a wider range of means of
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pressure to secure execution of judgments. Currently the
ultimate measure available to the Committee of Ministers is
recourse to Article 8 of the Council of Europe’s Statute
(suspension of voting rights in the Committee of Ministers,
or even expulsion from the Organisation). This is an extreme
measure, which would prove counter-productive in most
cases; indeed the High Contracting Party which finds itself in
the situation foreseen in paragraph 4 of Article 46 continues
to need, far more than others, the discipline of the Council of
Europe. The new Article 46 therefore adds further
possibilities of bringing pressure to bear to the existing ones.
The procedure’s mere existence, and the threat of using it,
should act as an effective new incentive to execute the
Court’s judgments. It is foreseen that the outcome of
infringement proceedings would be expressed in a judgment
of the Court.

Article 17 of the amending protocol

Article 59 – Signature and ratification

101. Article 59 has been amended in view of possible
accession by the European Union to the Convention. A new
second paragraph makes provision for this possibility, so as
to take into account the developments that have taken place
within the European Union, notably in the context of the
drafting of a constitutional treaty, with regard to accession
to the Convention. It should be emphasised that further
modifications to the Convention will be necessary in order to
make such accession possible from a legal and technical
point of view. The CDDH adopted a report identifying those
issues in 2002 (document DG-II(2002)006). This report was
transmitted to the Committee of Ministers, which took note
of it. The CDDH accepted that those modifications could be
brought about either through an amending protocol to the
Convention or by means of an accession treaty to be
concluded between the European Union, on the one hand,
and the States Parties to the Convention, on the other. While
the CDDH had expressed a preference for the latter, it was
considered advisable not to refer to a possible accession
treaty in the current protocol so as to keep all options open
for the future.

102. At the time of drafting of this protocol, it was not yet
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possible to enter into negotiations – and even less to
conclude an agreement – with the European Union on the
terms of the latter’s possible accession to the Convention,
simply because the European Union still lacked the
competence to do so. This made it impossible to include in
this protocol the other modifications to the Convention
necessary to permit such accession. As a consequence, a
second ratification procedure will be necessary in respect of
those further modifications, whether they be included in a
new amending protocol or in an accession treaty.

Final and transitional provisions

Article 18 of the amending protocol

103. This article is one of the usual final clauses included in
treaties prepared within the Council of Europe. This protocol
does not contain any provisions on reservations. By its very
nature, this amending protocol excludes the making of
reservations.

Article 19 of the amending protocol

104. This article is one of the usual final clauses included in
treaties prepared within the Council of Europe. The period of
three months mentioned in it corresponds to the period
which was chosen for protocols Nos 12 and 13. As the
implementation of the reform is urgent, this period was
chosen rather than one year, which had been the case for
Protocol No. 11. For Protocol No. 11, the period of one year
was necessary in order to allow for the setting up of the new
Court, and in particular for the election of the judges.

Article 20 of the amending protocol

105. The first paragraph of this transitional provision
confirms that, upon entry into force of this protocol, its
provisions can be applied immediately to all pending
applications so as not to delay the impact of the system’s
increased effectiveness which will result from the protocol. In
view of Article 35, paragraph 4 in fine of the Convention it
was considered necessary to provide, in the second
paragraph, first sentence, of Article 20 of the amending
protocol, that the new admissibility criterion inserted by
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Article 13 of this protocol in Article 35, paragraph 3.b, of the
Convention shall not apply to applications declared
admissible before the entry into force of the protocol. The
second sentence of the second paragraph explicitly reserves,
for a period of two years following the entry into force of this
protocol, the application of the new admissibility criteria to
the Chambers and the Grand Chamber of the Court. This
rule recognises the need to develop case-law on the
interpretation of the new criterion before the latter can be
applied by single-judge formations or committees.

Article 21 of the amending protocol

106. This article contains transitional rules to accompany the
introduction of the new provision in Article 23, paragraph 1,
on the terms of office of judges (paragraphs 2 to 4 of new
Article 23 are not affected by these transitional rules). The
terms of office of the judges will not expire on the date of
entry into force of this protocol but continue to run after that
date. In addition, the terms of office shall be extended in
accordance with the rule of the first or that of the second
sentence of Article 21, depending on whether the judges are
serving their first term of office on the date of the entry into
force of this protocol or not. These rules aim at avoiding a
situation where, at any particular point in time, a large
number of judges would be replaced by new judges. The
rules seek to mitigate the effects, after entry into force of
the protocol, of the existence – for election purposes – under
the former system of two main groups of judges whose
terms of office expire simultaneously. As a result of these
rules, the two main groups of judges will be split up into
smaller groups, which in turn will lead to staggered elections
of judges. Those groups are expected to disappear gradually,
as a result of the amended Article 23 (see the commentary
in paragraph 51 above).

107. For the purposes of the first sentence of Article 21,
judges completing their predecessor’s term in accordance
with former Article 23, paragraph 5, shall be deemed to be
serving their first term of office. The second sentence applies
to the other judges, provided that their term of office has
not expired on the date of entry into force of the protocol.

Article 22 of the amending protocol
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108. This article is one of the usual final clauses included in
treaties prepared within the Council of Europe.

Notes :

(1)   In early 2004, Belarus and Monaco were the only potential or
actual candidates for membership still outside the Council of
Europe.

(2)   Unless otherwise stated, the figures given here are taken from
the document “Survey of Activities 2003” produced by the
European Court of Human Rights or based on more recent
information provided by its registry.

(3)   As at 1 January 2004, there have only been 20 interstate
applications.

(4)   The Committee of Ministers has adopted a series of specific
instruments for this purpose:

– Recommendation No. R (2000) 2 of the Committee of
Ministers on the re-examination or reopening of certain cases
at domestic level following judgments of the European Court
of Human Rights;
– Recommendation Rec(2002)13 of the Committee of
Ministers on the publication and dissemination in the
member states of the text of the European Convention on
Human Rights and of the case-law of the European Court of
Human Rights;
– Recommendation Rec(2004)4 of the Committee of
Ministers on the European Convention on Human Rights in
university education and professional training;
– Recommendation Rec(2004)5 of the Committee of
Ministers on the verification of the compatibility of draft laws,
existing laws and administrative practice with the standards
laid down by the European Convention on Human Rights; 
– Recommendation Rec(2004)6 of the Committee of
Ministers on the improvement of domestic remedies;
– Resolution Res(2002)58 of the Committee of Ministers on
the publication and dissemination of the case-law of the
European Court of Human Rights;
– Resolution Res(2002)59 of the Committee of Ministers
concerning the practice in respect of friendly settlements;
– Resolution Res(2004)3 of the Committee of Ministers on
judgments revealing an underlying systemic problem.
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All these instruments, as well as this protocol, are referred to in the
general declaration of the Committee of Ministers “Ensuring the
effectiveness of the implementation of the European Convention on
Human Rights at national and European levels”, adopted on 12 May
2004.

(5)   Paragraph 16 of the resolution.

(6)   Paragraph 18 ii. of the resolution.

(7)   Declaration of the Rome Ministerial Conference on Human
Rights: “The European Convention on Human Rights at 50: what
future for the protection of human rights in Europe?”.

(8)   “Report of the Evaluation Group to the Committee of Ministers
on the European Court of Human Rights”, Strasbourg, Council of
Europe, 27 September 2001, published in the Human Rights Law
Journal (HRLJ), 22, 2001, pp. 308 ff.

(9)   The “Report of the Reflection Group on the Reinforcement of
the Human Rights Protection Mechanism” is contained in Appendix
III to the “Report of the Evaluation Group to the Committee of
Ministers on the European Court of Human Rights” (op. cit.).

(10)   “Three years’ work for the future. Final report of the Working
Party on Working Methods of the European Court of Human Rights”,
Strasbourg, Council of Europe, 2002.

(11)   Declaration published in French in the Revue universelle des
droits de l’homme (RUDH) 2002, p. 331.

(12)   Declaration published in French in the Revue universelle des
droits de l’homme (RUDH) 2002, p. 331.

(13)   See, for a fuller overview, the activity report of the CDDH’s
Reflection group (document CDDH-GDR(2001)10, especially its
Appendices I and II), the report of the Evaluation group (see
footnote 8 above) as well as the CDDH’s interim report of October
2002 (document CM(2002)146) which contains a discussion of
various suggestions made at the Seminar on Partners for the
Protection of Human Rights: Reinforcing Interaction between the
European Court of Human Rights and National Courts (Strasbourg,
9-10 September 2002).

(14)   Unless otherwise specified, the references to articles are to
the Convention as amended by the protocol.

(15)   The Council of Europe Commissioner for Human Rights was
established by Resolution (99) 50, adopted by the Committee of
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Ministers on 7 May 1999.

(16)   See, in this connection, Resolution Res(2002)59 concerning
the practice in respect of friendly settlements (adopted by the
Committee of Ministers on 18 December 2002, at the Deputies’
822nd meeting.

(17)   See paragraphs 19 to 22 of the resolution.






